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ABSTRACT 

Investors  are  unwilling  to  commit  their  capital  unles3  they 
are  assured  of  a  sufficiently  high  return  on  their  investments.  In 
addition  foreign  investors,  when  considering  investing  outside  their 
home  country,  are  concerned  not  only  with  the  profit-making  factor, 
hut  also  with  the  non-commercial  risks  attendant  to  foreign  invest¬ 
ments.  A  country  attempting  to  attract  foreign  capital  is  judged 
not  only  by  the  investment  inducements  it  offers  but  also  by  its 
investment  climate  as  reflected  in  the  attitude  and  actions  of  its 
government. 

Singapore  in  its  efforts  to  industrialize  in  order  to  solve 
its  unemployment  problem,  found  that  it  required  a  large  amount  of 
capital  in  order  to  build  its  industrial  base.  In  order  to  attract 
capital,  particularly  foreign  capital,  Singapore  offered  investment 
incentives  which  were  first  embodied  in  statutory  form  in  1959  in 
the  Pioneer  Industries  (Relief  from  Income  Tax)  Ordinance  and  the 
Industrial  Expansion  (Relief  from  Income  Tax)  Ordinance.  The  afore¬ 
said  Ordinances  were  subsequently  repealed  and  replaced  in  1967  by 
the  Economic  Expansion  Investment  Incentives  (Relief  from  Income 
Tax)  Act  which  consolidated  the  investment  incentive  law  of  Singa¬ 
pore. 

The  Singapore  government  has  also  attempted  to  create  a  cond¬ 
ucive  investment  climate  by  setting  up  organizations  for  the  pur¬ 
pose  of  assisting,  advising  and  financing  industrial  projects.  In 
addition  the  Singapore  government  assures  by  way  of  policy  state¬ 
ments  that  notwithstanding  exchange  control  restrictions,  permission 
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will  lie  readily  granted  for  the  remittance  of  the  profits  and  cap¬ 
ital  of  the  foreign  investors  from  sources  within  Singapore  to  their 
home  country. 

Under  the  Economic  Expansion  Investment  Incentives  (Relief  from 
Income  Tax)  Act,  the  investment  incentive  offered  is  primarily  in 
the  form  of  a  tax  holiday.  This  enables  the  capital  expenditure  of 
an  investment  to  be  recovered  at  a  faster  rate  than  would  otherwise 
be  possible  under  the  tax  law  of  Singapore.  Although  there  are  cert¬ 
ain  requisites  which  must  be  satisfied  prior  to  the  application  for 
the  tax  concessions  under  the  aforesaid  Act,  the  ultimate  decision 
for  the  granting  of  such  tax  concessions  is  vested  in  the  absolute 
discretion  of  the  Minister  of  Finance. 

The  effect  of  tax  concessions  may,  however,  be  nullified  by  the 
tax  law  of  the  foreign  investor's  country  of  residence  and  which 
may  also  give  rise  to  the  problem  of  double  taxation.  The  foreign 
investor's  tax  liability  when  investing  abroad  is  dependent  on  the 
combined  effect  of  the  tax  laws  of  the  country  of  his  investment  and 
the  country  of  his  residence.  This  in  turn  affects  the  return  expect¬ 
ations  of  the  foreign  investor.  One  of  the  means  of  avoiding  the 
above  problem  is  the  conclusion  of  the  double  taxation  agreement 
between  the  foreign  investor '3  country  of  investment  and  his  country 
of  residence.  To  date  the  Singapore  government  has  entered  into 
double  taxation  agreements  with  seven  countries.  The  extent  and  effect 
of  the  double  taxation  agreement  depends  on  the  provisions  therein. 
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The  British  investors  are  the  only  foreign  investors  who  axe 
enjoying  the  benefit  of  an  investment  guaranty  scheme  which  had 
been  agreed  upon  between  the  Singapore  and  the  British  governments. 
However,  Singapore  assures  foreign  investors  that  it  is  not  the 
policy  of  the  Singapore  government  to  nationalize  or  restrict  the 
remittance  of  profits  and  capital  abroad  notwithstanding  the  pre¬ 
sence  of  exchange  control  restrictions.  In  the  absence  of  any  pro¬ 
tection  accorded  to  foreign  investors  in  Singapore,  any  injury  or 
loss  suffered  in  consequence  of  the  actions  of  the  Singapore  govern¬ 
ment  can  only  be  remedied  in  accordance  with  international  law. 

Notwithstanding  the  lack  of  guaranties  by  the  Singapore  gov¬ 
ernment,  foreign  investors  have  been  attracted  to  Singapore  by  the 
presence  of  the  investment  incentives  and  the  conducive  investment 
climate. 
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CHAPTER  I 


INTRODUCTION 

In  1959  with  the  election  of  a  socialist  party  to  power  and  the 
presence  of  militant  trade  union  activities,  Singapore  was  faced 
with  the  problem  of  potential  investors  moving  away  from  Singapore. 
There  was  also  present  the  unemployment  problem  posed  by  its  growing 
workforce.  The  Singapore  government  realized  that  industrialization 
was  the  only  means  by  which  it  could  stimulate  its  economy  and  solve 
the  unemployment  problem.  This  resulted  in  the  emphasis  on  indust¬ 
rialization  which  was  the  central  feature  of  a  national  development 
plan.  The  national  development  plan  also  set  out  the  structure  for 
public  contribution  to  economic  development.  Private  enterprise  was 
expeoted  to  play  a  leading  role,  particularly  in  industry,  while 
the  government  was  to  look  after  the  infrastructure. ^  The  government 
realised  that  in  addition  to  providing  an  adequate  infrastructure, 
it  had  to  play  an  essential  and  direct  role  in  the  encouragement  of 
industrial  growth  and  its  assistance  would  be  required  in  feasibility 
investigations,  the  promotion  of  industrial  activities,  helping  to 
promote  industrial  finance,  and,  to  a  careful  limited  extent,  in 
introducing  tariffs  to  protect  infant  industries. 

In  order  to  build  the  necessary  base  large  amounts  of  capital 
would  be  needed  to  be  invested  in  equipment  and  machinery.  This 
need  for  capital  led  to  the  enactment  of  two  statutory  legislations 

1.  For  a  general  historical  background  leading  to  the  industrializa¬ 
tion  of  Singapore,  see  Hughes  and  You,  editors,  Foreign  Invest¬ 
ment  and  Industrialization  in  Singapore,  (1969)  pp.l-45. 
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granting  tax  relief  as  a  form  of  investment  incentive  in  an  attempt 

to  stimulate  industrialization.  The  Pioneer  Industries  (Relief  from 

2 

Income  Tax)  Ordinance  gave  manufacturers  of  products  which  qualified 
as  pioneer  products  exemption  from  the  prevailing  40  per  cent  comp¬ 
any  income  tax  for  five  years  with  the  proviso  that  losses  might  "be 
carried  forward  for  credit  beyond  this  period."^  Accelerated  deprec¬ 
iation  allowance  enabling  firms  which  had  been  granted  the  status 
of  pioneer  enterprises  to  treat  their  assets  as  new  for  the  purposes 

of  depreciation  at  the  end  of  the  aforesaid  five  years  were  also 

4 

granted  under  the  Ordinance.  The  Ordinance  also  provided  that 
exemption  from  import  duties  on  raw  materials  and  equipment  was  to 
be  given  if  deemed  advisable.  The  Industrial  Expansion  (Relief  from 
Income  Tax)  Ordinance  granted  tax  concessions  to  existing  enter¬ 
prises  whose  investment  expansion  was  approved  in  accordance  with 
the  Ordinance.  The  tax  exemptions  were  on  a  sliding  scale  adjusted 
to  the  amount  of  new  capital  invested.  For  the  minimum  amount  of 
Singapore  $10,000  the  tax  concession  was  eleven  per  cent  per  annum. 
The  tax  concession  rose  by  one  per  cent  for  each  subsequent 
Singapore  $10,000  of  capital  expenditure,  reaching  a  maximum  of 

fifteen  per  cent  for  amounts  of  Singapore  $50? 000  of  capital 

6 

expenditure  or  over.  These  two  Ordinances  were  repealed  and  replaced 
in  1967  by  the  Economic  Expansion  Investment  Incentives  (Relief  from 


2.  No. 1  of  1959. 

3.  Ibid. ,  ss.9  and.  19» 

4.  Ibid. ,  s. 14. 

5.  No.  2  of  1959, 

6.  Ibid.,  s.lO. 
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Income  Tax)  Act. 

Since  1959)  the  Singapore  government  has  emphasized  on  indust¬ 
rialization  and  the  need  to  attract  foreign  capital  into  Singapore. 
The  Singapore  government  recognizes  the  fact  that  the  financial 
incentives  offered  must  he  as  attractive  as,  if  not  more  than,  those 
offered  by  other  countries  in  order  to  attract  the  required  foreign 
capital.0  It  is  also  recognized  that  the  effect  of  the  fiscal  incen¬ 
tives  must  not  be  nullified  by  the  unnecessary  rigidity,  officious¬ 
ness  and  red  tape  on  the  part  of  the  bureaucracy  but  that  the  govern¬ 
ment  must  ensure  that  those  who  respond  and  invest  in  Singapore 

must  receive  full  co-operation  and  support  at  all  sectors  of  the 

Q 

government  complex. 

Whether  the  investment  incentives  offered  aro  successful  in 
attracting  foreign  capital  into  Singapore  depends  on  how  effective 
such  investment  incentives  are  in  meeting  factors  which  influence 
the  decision  process  of  the  foreign  investor  to  invest  abroad. 

Like  any  businessman,  the  foreign  investor  is  concerned  with 
the  potential  margin  of  profit  he  is  likely  to  make.  Investing 
abroad  requires  extra  effort.  The  foreign  investor  is  usually  not 
familiar  with  the  business  conditions  and  other  related  factors 
such  as  governmental  policies  and  labour  and  social  enviroment 

7.  Wo. 36  of  1967. 

8.  Stockwin,  Sufficient  Incentive?,  Far  Eastern  Economic  Review, 
November  22,  i960,  p.5&9» 

9.  Ibid. ,  p. 592. 
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in  the  foreign  country.  Unless  the  potential  margin  of  profit  is 
appreciably  greater  than  that  of  an  investment  in  his  home  country, 
the  foreign  investor  is  not  likely  to  be  inclined  to  invest  abroad. 

The  foreign  investor  is  also  concerned  with  the  non-commercial 
risks  attendent  to  foreign  investments.^  The  most  common  forms 
of  non-commercial  risks  are  expropriation  without  adequate  compensa¬ 
tion,  imposition  of  exchange  control  restrictions  that  prevent  the 
remittance  of  profits  abroad,  and  import  restrictions  that  prevent 
the  importation  of  necessary  equipment  or  raw  materials.  These 
are,  however,  easily  identifiable  non-commercial  risks.  "Creeping 
expropriation"  is  another  form  of  non-commercial  risk  which  is 
feared  by  the  foreign  investor.  It  represents  the  great  variety 
of  subtle  measures  which  can  be  used  by  the  government  of  the  host 
country  to  interfere  with  the  business  operations  of  the  foreign 
investor.  This  may  take  the  form  of  unreasonable  delay,  or  refusal 
of  personnel  or  import  permits  for  essential  technical  know-how, 
materials  and  equipment;  the  imposition  of  tax  that  discriminate 
in  substance  if  not  in  form  against  foreign- owned  business;  and 
restrictions  of  profits  by  governmentally  subsidised  competition. 

In  such  cases  it  is  difficult  to  identify  and  define  the  violation 
of  the  foriegn  investor's  rights  and  to  evaluate  the  amount  of 
loss  that  can  be  said  to  have  resulted.  The  foreign  investor 

10.  See  for  instance,  The  Protection  of  Private  Property  Invested 
Abroad,  a  report  by  the  Committee  on  International  Trade  and 
Investment  Section  of  Internat ional  and  Comparative  Law, 

American  Bar  Association,  January,  1963,  p.2. 
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therefore  requires  protection  against  such  non-commercial  risks. 

The  presence  or  absence  of  such  protection  is  an  influencing  factor 
in  the  foreign  investors  choice  of  countries  outside  his  home  country 
in  which  to  invest. 

It  is  therefore  proposed  to  examine  the  investment  incentives 
offered  by  Singapore  and  their  legal  aspects  in  the  light  of  the 


above. 
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CHAPTER  II 

TAX  INCENTIVES 

Tax  concessions  represent  perhaps  the  most  widely  adopted 

measure,  especially  by  developing  countries,  to  promote  economic 

12 

development  and  to  attract  foreign  capital.  Virtually  all  develop¬ 
ing  countries,  and  many  developed  countries  too,  offer  inducements 
to  approved  enterprises  in  the  form  of  reductions  and  exemptions 
from  import  duties  and  income  tax  for  a  given  period  of  time.  In 
some  countries  relief  from  tax  on  sales  is  also  provided  for  as 
part  of  the  inducement. 

The  principal  purpose  of  tax  reliefs  is  to  enhance  the  profit¬ 
ability  of  a  newly  established  business  or  expansion  of  an  existing 
business  which  will  contribute  to  the  country's  economic  objectives^ 
The  capital  expenditure  of  a  firm  is  reduced  by  relief  from  custom 
duties  on  imports  of  equipment  and  construction  materials.  Relief 
from  duties  on  imports  of  raw  and  semi-processed  materials  and  other 
components  generally  provides  a  reduction  in  production  cost  and 
an  advantage  in  establishing  a  domestic  or  foreign  market.  Relief 
from  income  tax  increases  the  profit  prospects  and  enables  an  enter¬ 
prise  to  recover  its  capital  costs  more  quickly.  These  benefits  are, 
however,  temporary  and  a  long-term  business  must  therefore  expect 
to  operate  under  a  country's  permanent  tax  law. 

12.  See  United  Rations,  Economic  and  Social  Council,  "Measures  for 
the  Promotion  of  Foreign  Private  Investment",  Ch. VII  in  "The 
Promotion  of  the  International  Flow  of  Private  Capital:  Fourth 
Report  of  the  Secretary  General"?  Official  Records  of  the 
Economic  and  Social  Counoil,  (37th.  Session,  Geneva,  1964)? 
Document  E/3905*  para3. 289-333  (pp- 56-71)- 


.  .  .  .  ..  .  '  , ^  r  -  -  -  . 
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Tax  benefits  are  usually  limited  to  certain  priority  industries 
which  a  oountry  is  seeking  to  stimulate  in  accordance  with  its  nat¬ 
ional  development  plan.  In  Singapore  the  tax  incentives  are  directed 
towards  achievement  of  its  industrialization  programme  which  is 
considered  of  vital  importance  to  its  economy.  The  incentives  are 
primarily  in  the  form  of  relief  from  income  tax  for  certain  selected 
categories  of  industries.  The  first  of  these  tax  incentives  were 
embodied  in  early  1959  in  the  Pioneer  Industries  (Relief  from  Income 
Tax)  Ordinance^  and  the  Industrial  Expansion  (Relief  from  Income 
Tax)  Ordinance}^  Both  these  Ordinances  were  repealed  and  replaced 

in  1967  by  the  Economic  Expansion  Incentives  (Relief  from  Income  Tax) 
15 

Act  J  (h  ereinafter  referred  to  as  ’’the  Act”)  which  amended  and  con¬ 
solidated  the  law  relating  to  incentives  for  the  establishment  of 
pioneer  industries  and  economic  expansion  generally.  The  Act  has 
since  been  amended  in  respect  of  certain  provisions  in  1970  by  the 
Economic  Expansion  Incentives  (Relief  from  Income  Tax)  (Amendment) 

*  4.  16 

Act, 

GKKER Ah 

Under  the  repealed  Pioneer  Industries  (Relief  from  Income  Tax) 
Ordinance  and  the  Industrial  Expansion  (Relief  from  Income  Tax) 
Ordinance  (hereinafter  referred  to  as  ’’the  Pioneer  Industries  Ord¬ 
inance”  and  "the  Industrial  Expansion  Ordinance”  respectively)  the 

13.  No.l  of  I959. 

14.  IT 0.2  of  1959. 

15.  Uo.36  of  1967. 

16.  No. 31  of  1970. 
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enterprises  subject  to  the  provisions  of  the  above  two  Ordinances 

17 

eligible  to  qualify  for  tax  reliefs  were:- 

1.  any  company  incorporated  or  registered  under  any  law 
in  force  in  Singapore; 

2.  an  individual  carrying  on  trade  or  business  as  sole  prop¬ 
rietor;  and 

3*  an  association  or  body  of  persons  carrying  on  trade  or 
business  in  partnership. 

Under  the  Act  the  benefits  of  its  provisions  are  available  only  to 

any  company  incorporated  or  registered  in  accordance  with  any  laws 

l8 

relating  to  companies  in  Singapore.  A  sole  proprietorship  or 
partnership  is  therefore  not  entitled  to  the  tax  reliefs  granted 
under  the  Act. 

The  Act  does  not  make  any  distinction  between  companies  in¬ 
corporated  in  Singapore  and  foreign  companies.  Any  company  incorp¬ 
orated  or  registered  in  Singapore  which  satisfy  the  pre-requisites 
specified  in  the  Act  may  apply  for  the  tax  reliefs  provided  therein. 
A  company  in  order  to  be  incorporated  in  Singapore  must  have  at 

least  one  director  and  one  secretary  (a  natural  person)  who  are 

19 

ordinarily  resident  in  Singapore.  In  the  case  of  a  foreign  comp¬ 
any  it  must  be  registered  in  accordance  with  the  provisions  of  the 


17.  Pioneer  Industries  Ordinance,  supra  note  13,  s.3  definition  of 
’’enterprise"  which  includes  also  a  company  incorporated  outside 
Singapore  but  such  company  in  order  to  carry  on  business  in  Sin¬ 
gapore  must  be  registered  in  accordance  with  the  Companies  Act. 
Industrial  Expansion  Ordinance,  supra  note  14,  s.3  definition  of 
’’enterprise". 

18.  Supra  note  15,  s.3  definition  of  "company". 

19*  Companies  Act,  No. 42  of  1967,  ss.l22(l)  and  139« 
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Companies  Act  before  it  can  carry  on  business  activities  in  Sing¬ 
apore.  On  registration  of  a  foreign  company,  the  names  of  at  least 
two  persons,  not  including  another  foreign  company  who  are  resident 
in  Singapore  and  authorized  to  accept  on  the  foreign  company's  behalf 

service  of  process  and  any  notice  required  to  be  served  on  the  for- 

20 

eign  company  must  be  submitted  to  the  Registrar  of  Companies. 

Under  the  prevailing  income  tax  law  of  Singapore,  the  rate  of 

tax  payable  by  both  companies  incorporated  in  Singapore  and  foreign 

companies  is  the  flat  rate  of  forty  per  centum  on  every  Singapore 

21 

dollar  of  the  chargeable  income.  Persons  who  are  non-residents  in 

Singapore  are  also  subjected  to  the  same  flat  rate  of  forty  per  cent- 

22 

um  on  every  Singapore  dollar  of  the  chargeable  income.  In  the  case 
of  persons  resident  in  Singapore,  the  rate  is  a.  graduating  scale  fr¬ 
om  six  per  centum  to  a  maximum  of  fifty  per  centum  on  every  S ingap- 

23 

ore  dollar  of  the  chargeable  income. 

The  extent  of  the  tax  reliefs  available  under  the  Act  depends 
on  whether  a  company  on  application  is  certified  to  be  one  or  more 


20.  The  Companies  Act,  supra  note  19,  s.332(l)(e). 

21.  Income  Tax  Ordinance,  Chapter  166  (Reprint;  May  25,  1966)  s.43. 

22.  Ibid. 

23.  Income  Tax  Ordinance,  surra  note  21,  s.42.  The  graduated  rate 
of  tax  payable  is  as  follows :- 


Chargeable  Income  Rate 

For  the  first  S32,500  . . 6% 

For  the  next  S32,500  . . .  9 j> 

For  the  next  S$2,500  . . 12% 

For  the  next  S32,500  . . ...15% 

For  the  next  S 35, 000  . ....20% 

For  the  next  S35,000  . ...23% 

For  the  next  S31Q,000  . .....30% 

For  the  next  S3 15,  000  . . . 4 0% 

Exceeding  S350,000  . ....50% 


. 
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of  the  foil owing :- 

1.  a  pioneer  enterprise  and  its  product  a  pioneer  product; 

2.  an  expanding  enterprise  and  its  product  an  approved 
product;  and  or 

3*  an  export  enterprise  and  its  product  or  produce  an  export 
product  or  produce. 

The  Act  does  not  grant  the  tax  reliefs  to  any  company  which 
meets  the  pre-requisites  therein  as  of  right.  Singapore  has  adopted 
the  discretionary  approach  in  determining  whether  a  company  should, 
on  application,  be  granted  the  benefits  of  the  tax  reliefs  under 
the  Act.  Companies  which  satisfy  the  pre-requisites  may  apply  to  be 
certified  as  ary  one  or  more  of  the  aforesaid  categories  of  enter¬ 
prises.  In  considering  the  application  the  following  factors  are 
taken  into  consideration  -  whether  the  applicant  company’s  trade  or 
business  will  contribute  to  the  promotion  and  enhancement  of  the 
economic  and  technological  development  of  Singapore  and  whether  the 

issue  of  the  certificate  applied  for  is  expedient  in  the  public 
24 

interest.  The  decision  to  issue  the  certificate  applied  for  is  in 

25 

the  absolute  discretion  of  the  Minister  of  Finance. 

The  discretionary  approach  depends  on  the  quality  of  the  admin¬ 
istration.  There  is  a  possibility  of  certificates  being  issued 
indiscriminately  and  may,  at  times  be  influenced  by  political  pres¬ 
sures  and  bribery  or  delays  in  decision  making  resulting  in  worth¬ 
while  projects  being  delayed  or  deterred.  The  discretionary  approach, 

24.  The  Act,  supra  note  15,  ss.4>  16  and  20. 

25.  Ibid. 
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however,  allows  flexibility  and  through  proper  administration 
ensures  that  tax  reliefs  are  limited  to  industries  which  are  in 
accordance  with  the  country’s  objectives  and  economic  needs  which 
are  the  subject  of  constant  changes.  However,  under  the  discretionary 
approach,  a  company  which  meets  all  the  pre-requisites  laid  down 
in  the  Act  is  not  assured  of  the  tax  benefits  provided  therein  but 

is  subject  to  administrative  uncertainties. 

On  the  other  extreme  the  non-discretionary  approach  grants 

the  tax  benefits  to  all  who  meet  the  general  criteria  as  laid  down 
in  the  investment  incentive  law  and  furnishes  a  more  open  and 
objective  procedure  that  is  free  of  administrative  uncertainties. 

The  non-discretionary  approach  may,  however  result  in  the  lowering 
of  the  standard  levels  of  the  tax  benefits  granted  in  order  to  prevent 
heavy  tax  revenue  losses.  This  may,  in  turn,  result  in  the  benefits 
granted  failing  in  their  objective  to  attract  industries  which  are 
more  essential  to  the  country's  economic  needs. 

It  is  important  in  an  investment  incentive  programme  to  be  able 
to  anticipate  changes  in  the  economy  and  requirements  of  a  coun¬ 
try.  The  non-discretionary  approach  may  therefore  be  too  rigid.  In 
the  discretionary  approach,  the  scope  of  administrative  discretion 
may,  however,  be  narrowed  without  removing  it  entirely  by  setting 
down  standards  in  terms  of  employment;  size  of  investment;  amount 
of  value  added  in  respect  of  an  existing  business;  classification 
of  products;  classification  of  industries  into  new  or  established 
industries;  and  other  factors  relevant  in  determining  the  potential 
economic  benefits  of  an  investment.  The  above  may  be  stipulated  in 
the  investment  incentive  law  as  pant  of  the  facts  certain  to  be 


. 
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■taken  into  consideration  in  the  decision  process  of  the  administrative 
discretion, ^ 

PIONEER  ENTERPRISES 

Pioneer  industry  policy  is  the  result  of  a  country's  desire  to 
encourage  new  and  necessary  industries  usually  for  the  purpose  of 
reducing  the  country's  dependence  on  import.  In  the  case  of  Singapore 
it  is  also  for  the  purpose  of  exporting  the  manufactured  goods  and 
creating  employment  for  its  grovring  workforce.  The  pioneer  status 
granted  to  a  company  gives  it  a  preferred  position  in  getting 
established  usually  through  the  exemption  from  import  duties  and 
income  tax  and  through  other  concessions. 

Generally  a  pioneer  enterprise  is  regarded  as  one  that  is  not 
already  carried  on  in  the  country,  or  an  industry  that  is  not  prod¬ 
ucing  enough  to  meet  the  current  or  expected  domestic  market.  Such 
industry  may  be  identified  in  an  official  list  or  is  determined 
administratively  on  application.  Consistent  with  the  discretionary 
approach  adopted  by  Singapore,  the  Act  does  not  specify  the  types 
of  industry  which  will  qualify  as  a  pioneer  enterprise.  The  matter 
is  left  to  be  determined  by  administrative  discretion  on  application. 
Any  company  which  has  incurred  or  is  intending  to  incur 

27 

a  fixed  capital  expenditure  of  not  less  than  one  million  dollars 
and  which  is  desirous  of  producing  a  pioneer  product  may  apply  to 

26.  See  Lent,  Tax  Incentives  for  Investment  in  Developing  Countries, 
Vol.XIV  No. 2,  International  Monetary  Fund  Staff  Papers  249> 

pp. 232-287  (July  1967). 

27.  All  references  to  dollars  mean  Singapore  dollars.  S$3  is 
approximately  equivalent  to  US$1. 
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be  certified  as  a  pioneer  enterprise.  Fixed  capital  expenditure 
is  defined  in  the  Act  to  mean  capital  expenditure  by  the 

applicant  company  on  its  factory  building  in  Singapore  and  on  any 

■ 

new  plant  or  new  machinery  used  in  Singapore,  and,  subject  to 

approval  on  any  second-hand  plant  or  second-hand  machinery  but 
excluding  expenditure  on  the  acquisition  of  land  in  connection  with 

28 

its  intended  pioneer  product. 

A  company  which  has  been  certified  as  a  pioneer  enterprise  is 
granted  total  exemption  from  tax  for  a  period  of  five  years  as 
from  the  day  of  production  specified  in  its  pioneer  enterprise  cert¬ 
ificate  in  respect  of  all  profits  derived  from  its  certified  trade 
or  business,  x  Further  any  dividend  paid  by  the  pioneer  enterprise 
during  the  tax  relief  period  is  also  exempted  from  tax  in  the  hands 

of  the  shareholder  whether  such  shareholder  is  a  resident  or  a  non- 

30 

resident  of  Singapore.  Where  the  shareholder  is  a  holding  company 
and  a  dividend  is  paid  to  its  shareholder  out  of  the  tax  exempted 
dividend  paid  by  the  pioneer  enterprise  to  the  holding  company,  such 


28.  The  Act,  supra  note  15,  s.5  as  amended  by  the  Economic  Expansion 
Incentives  (Relief  from  Income  Tax)  (Amendment)  Act,  Ho.31  of 
1970*  Prior  to  the  amendment  there  is  no  requirement  as  to  the 
amount  of  fixed  capital  expenditure  incurred  or  to  be  incurred 
by  a  company  before  it  is  entitled  to  make  an  application.  Under 
the  repealed  Pioneer  Indxistries  Ordinance,  supra  note  12,  s.2(d), 
the  applicant  company  must  set  out  in  the  application  the  parti¬ 
culars  of  the  capital  expenditure  incurred  or  to  be  incurred  but 
there  was  no  stipulation  as  to  the  required  minimum  sum  of  cap¬ 
ital  expenditure. 

29.  The  Act,  supra  note  15,  s.6. 

30.  The  Act,  supra  note  15>  s.  14(3). 
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dividend  is  also  exempted  from  tax  in  the  hands  of  the  shareholder 
of  the  holding  company."^  The  dividend  paid  "by  a  pioneer  enterprise 
on  a  share  of  a  preferential  nature  does  not,  however,  enjoy  tax 
exemption  and  is  therefore  liable  to  tax  in  the  hands  of  the  shareh¬ 
older. 


Besides  the  above  total  exemption  from  tax  in  respect  of  the 
profits  from  its  certified  trade  or  business,  the  pioneer  enterprise 
is  granted  the  further  concession  of  being  allowed  to  carry  forward 
to  subsequent  years  of  assessment,  even  after  the  expiration  of  the 
tax  relief  period,  the  deductible  allowances  provided  for  under  the 
current  tax  law  where  in  any  year  of  assessment  during  the  tax  rel¬ 
ief  period  full  effect  cannot  be  given  to  such  deductible  allowances 
by  reason  of  the  insufficiency  of  profits  for  that  year  of  assess¬ 
ment.^^  This  enables  the  pioneer  enterprise  to  a  tax-free  recovery 
of  its  capital  investment. 

During  the  tax  relief  period  the  pioneer  enterprise  is  proh¬ 
ibited  from  carrying  on  any  other  trade  or  business  besides  the 
trade  or  business  speoified  in  its  pioneer  enterprise  certificate 


31.  The  Act,  supra  note  15?  s.l4(9)» 

32.  The  Act,  supra  note  15?  s.14(3). 

33.  The  Act,  supra  note  15?  s.lO(l)  as  amended  by  the  Economic  Ex¬ 
pansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 

No.  31  of  1970.  Under  the  Income  Tax  Ordinance,  Chapter  166, 
(Reprint:  May  25?  19 66)  the  deductible  allowances  permitted  are 
initial  and  annual  allowances  on  industrial  buildings  and  struc¬ 
tures  of  a  sum  equal  to  one-tenth  of  the  expenditure  (s.l6)$ 
balancing  allowances  and  charges  on  industrial  buildings  and 
structures  (3. 17)?  initial  and  annual  allowances  on  machinery 
and  plant  of  a  sum  equal  to  one-fifth  of  the  expenditure  (s*19)$ 
balancing  allowances  and  charges  on  machinery  and  plant  (s.20); 
and  allowances  for  the  replacement  of  machinery  or  plant  (s.2l). 
The  above  are  equivalent  to  capital  cost  allowances. 


- 
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unless  ■written  permission  has  been  duly  given. ^  Where  such  other 

trade  or  business  is  permitted,  separate  accounts  for  income  tax 

purposes  must  be  kept  as  the  income  of  the  permitted  trade  or 

business  is  not  entitled  to  relief  from  income  tax.  However,  any 

loss  resulting  from  such  permitted  trade  or  business  is  allowed  to 

be  included  in  the  computation  of  the  income  of  the  pioneer  enter- 
35 

prise.  This  concession  is  of  limited  benefit  as  the  income  of  the 
pioneer  enterprise  is  exempted  from  tax  during  the  tax  relief  period. 
The  benefit  arises  only  if  as  a  result  of  the  inclusion  of  the  afor¬ 
esaid  loss  the  income  of  the  pioneer  enterprise  is  thereby  made  ins¬ 
ufficient  to  give  effect  to  the  deductible  allowances  provided  for 
in  the  current  tax  law  and  such  deductible  allowances  may  therefore 
be  carried  forward  to  be  deduo ted  in  subsequent  years  of  assessment 
even  after  the  expiry  of  the  tax  relief  period.  Where  the  carrying 
on  of  the  permitted  trade  or  business  results  in  a  profit,  such 
profit  is  subject  to  tax.  If  the  profit  of  the  permitted  trade  or 
business  amounts  to  less  than  five  per  cent  of  the  total  income  of 
the  pioneer  enterprise,  the  statutory  income  of  such  permitted  trade 
or  business  is  deemed  to  be  five  per  cent  of  the  said  total  income 
of  the  pioneer  enterprise  and  is  subject  to  tax  accordingly. ^  The 
taxing  authorities  may,  however,  regard  such  income  or  loss  from  the 
permitted  trade  or  business  as  part  of  the  income  or  loss  of  the 

34*  The  Act,  supra  note  15*  s.8(l). 

35*  The  Act,  surra  note  15*  s.8(4). 

35*  The  Act,  supra  note  15*  s.8(5). 
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pioneer  enterprise  if  in  their  opinion  the  permitted  trade  or  business 

t 

is  subordinate  and  incidental  to  the  carrying  on  of  the  trade 

37 

or  business  specified  in  its  pioneer  enterprise  certificate. 

A  pioneer  enterprise  which  has  incurred  or  is  intending  to 
incur  fixed  capital  expenditure  for  the  expansion  of  its  certified 
trade  or  business  of  a  sum  not  less  than  one  thousand  million 
dollars,  or,  of  a  sum  not  less  than  one  hundred  and  fifty  million 
dollars  but  less  than  one  thousand  million  dollars  and  more  than 
fifty  per  cent  of  the  paid-up  capital  of  the  pioneer  enterprise 
are  held  by  persons  permanently  resident  in  Singapore,  may  apply 
for  further  tax  relief  which  is  in  the  form  of  deferral  depreciation 
allowances.  The  influencing  factor  in  determining  whether  the  further 
tax  relief  will  be  granted  is  that  the  applicant  pioneer  enterprise 
must,  in  the  opinion  of  the  Minister  of  Finance,  be  incurring  the 
aforesaid  expenditure  towards  the  enhancement  or  promotion  of  the 
economic  or  technological  development  of  Singapore.  The  granting  of 
the  further  tax  relief  enables  any  asset  acquired  through  the 
aforesaid  expenditure  to  be  deemed  to  have  been  incurred  immediately 
following  the  last  day  of  the  pioneer  enterprise's  tax  relief  period 
for  the  purposes  of  the  deductible  allowances  under  the  current 
tax  law.  This  means  in  effect  that  the  deductible  allowances  can 
therefore  be  used  to  off-set  the  profits  in  subsequent  years  of 


37»  The  Act,  supra  note  15,  s.8(6) 
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assessment  after  the  tax  relief  period. 


38 


Tax  reliefs  in  favour  of  pioneer  enterprise  are  "based  on  the 
presumption  that  investors  who  open  up  new  industries  contribute 
more  to  the  country's  economic  development  and  face  greater  risks 
than  those  who  enter  a  field  pioneered  by  others.  This  may  not  be 
true  where  the  first  domestic  producer  enters  a  market  already 
developed  by  importers.  It  is  also  feared  that  a  pioneer  enterprise 
approach  may  lead  to  domestic  monopoly.  Under  the  Act  the  granting 
of  the  pioneer  enterprise  status  is  subject  to  administrative  dis¬ 
cretion.  It  is  therefore  open  to  the  administration  to  exercise  its 
discretion  in  such  a  manner  so  as  not  to  create  a  domestic  monopoly 
and  at  the  same  time  also  not  to  jeopardize  the  first  pioneer  ent¬ 


erprise  in  its  field. 


EXPANDING  ENTERPRISE 

Tax  incentives  are  also  provided  by  the  Act  for  existing  ent¬ 
erprises.  Under  the  Act,  a  company  which  is  intending  to  incur 
capital  expenditure  exceeding  ten  million  dollars  in  the  purchase 
of  new  or  second-hand  productive  equipment  for  the  purpose  of  the 
manufacture  or  increased  manufacture  of  a  product  which  has  been 

38.  The  Act,  supra  note  15 ,  s.l0(2).  Under  the  tax  law  of  Singapore 
deductible  allowances  are  not  deferrable. 
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declared  an  approved  product  may  apply  to  be  certified  as  an 

39 

expanding  enterprise.  In  respect  of  the  purchase  of  a  second¬ 
hand  productive  equipment,  it  must  be  proved  to  the  satisfaction 
of  the  Minister  of  Finance  that  the  purchase  price  represents  a 
fair  open  market  value  and  is  economically  justifiable. 

A  company  on  being  certified  as  an  expanding  enterprise  is 
entitled  to  be  granted,  at  the  discretion  of  the  Minister  of  Fin¬ 
ance,  a  tax  relief  period  not  exceeding  five  years  as  from  the  first 


39*  The  Act,  supra  note  15,  s.17  as  amended  by  the  Economio  Exp¬ 
ansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 

Ho. 31  of  1970*  Prior  to  the  amendment  in  1970,  a  company  which 
was  intending  to  incur  new  capital  expenditure  exceeding  Singa¬ 
pore  dollars  one  million  or,  where  such  expenditure  is  less  than 
Singapore  dollars  one  hundred  thousand  and  will  result  in  an 
increase  of  not  less  than  thirty  per  cent  in  value  at  original 
cost  of  all  the  productive  equipment  of  the  company  may  apply 
to  be  certified  as  an  expanding  enterprise. 

Under  the  repealed  Industrial  Expansion  Ordinance,  supra 
note  14,  s.5?  a  company  applying  to  be  certified  as  an  expanding 
enterprise  referred  to  therein  as  an  "approved  enterprise"  must 
phow  that  it:- 

(a)  will  incur  new  capital  expenditure  of  not  less  than  Singa¬ 
pore  dollars  ten  thousand  for  the  manufacture  or  increased 
manufacture  of  the  approved  product; 

(b)  is  adequately  financed; 

(0)  has  adequate  trained  personnel  in  its  employment  or  is  able 
to  obtain  the  services  of  such  personnel; 

(d)  has  access  to  the  necessary  technical  information; 

(e)  is  able  to  obtain  raw  materials; 

(f)  possesses  or  will  possess  the  necessary  factory;  and 

(g)  will  be  able  substantially  to  increase  its  production 
capacity. 

There  has  therefore  been  a  substantial  increase  in  the  amount  of 
new  capital  expenditure  before  an  existing  enterprise  is  able 
to  apply  to  be  certified  as  an  expanding  enterprise  since  the 
Singapore  government  first  offered  investment  incentives  in  1959* 
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day  of  its  accounting  period  commencing  on  or  after  the  expansion 
day  specified  in  the  expansion  enterprise  certificate.  The  expansion 
day  is  the  date  on  or  "before  which  the  productive  equipment  is  put 
into  operation  or,  at  the  expanding  enterprise’s  option,  on  the 
first  day  of  the  accounting  period  on  which  the  expansion  day  fallsf0 
Where  the  expanding  enterprise  is  granted  a  tax  relief  period  of 
less  than  five  years,  the  tax  relief  period  may  be  extended  to  five 
years  at  the  discretion  of  the  Minister  of  Finanoe  if  he  is  satis¬ 
fied  that  the  expanding  enterprise  has  incurred  by  the  end  of  the 
said  three  years  tax  relief  period  new  capital  expenditure  of  not 
less  than  Singapore  dollars  two  hundred  and  fifty  thousand. ^ 

haring  the  tax  relief  period,  only  the  income  from  the  trade 
or  business  specified  in  the  expanding  enterprise  certificate  ref¬ 
erred  to  as  the  expansion  income  is  affected  by  the  tax  relief. 

Where,  therefore,  the  expanding  enterprise  is  concurrently  carry¬ 
ing  on  any  trade  or  business  other  than  the  certified  trade  or  bus¬ 
iness,  the  Comptroller  of  Income  Tax  is  vested  with  the  right  to 
determine  the  manner  in  which  the  expansion  income  shall  be  arrived 
at  as  would  in  the  circumstances  be  reasonable.4  Where  in  the  opi¬ 
nion  of  the  Comptroller  of  Income  Tax  the  carrying  on  of  such  other 
trade  or  business  is  subordinate  or  incidental  to  the  carrying 
on  of  the  certified  trade  or  business,  the  income  or  loss  relating 

40.  The  Act,  supra  note  15>  s.l8(l). 

41.  The  Act,  supra  note  15*  s.l8(2). 

42.  The  Act,  supra  note  15*  s.19(3). 
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thereto  may  be  deemed  to  form  part  of  the  expansion  income  of  the 
expanding  enterprise, ^ 

The  tax  relief  granted  to  the  expanding  enterprise  in  respect 
of  its  expansion  income  is  only  to  the  following  extent:-^ 

1#  Where  the  income  of  the  expanding  enterprise  for  the  acc¬ 
ounting  period  immediately  preceding  the  tax  relief  period 
equals  or  exceeds  the  expansion  income,  no  tax  relief  is 
granted* 

2.  Where  the  expansion  income  exoeeds  the  income  of  the  expand¬ 
ing  enterprise  in  the  accounting  period  immediately 
preceding  the  tax  relief  period,  the  amount  of  excess  does 
not  form  part  of  the  statutory  income  of  the  expanding 
enterprise  for  any  year  of  assessment  during  the  tax  relief 
period.  However,  the  maximum  amount  permitted  to  be  exempted 
from  tax  during  the  tax  relief  period  is  an  amount  not 


43*  The  Act,  surra  note  15,  s,19(4)» 

44.  The  Act,  supra  note  15,  s,19(5)  as  amended  by  the  Economic  Exp¬ 
ansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 

No. 31  of  1970.  Under  the  repealed  Industrial  Expansion  Ordinance, 
supra  note  13,  s.10,  the  tax  relief  granted  was  in  the  form  of 
annual  allowances  in  addition  to  the  allowances  granted  under 
the  current  tax  law  on  the  new  capital  expenditure  for  a  period 
of  five  years  from  the  date  of  production  in  respect  of  the  agg¬ 
regate  new  capital  expenditure  incurred  by  the  expanding  enter¬ 
prise  (referred  to  in  the  Ordinance  as  an  ’’approved  enterprise”) 
during  the  period  of  three  years  from  the  date  of  coming  into 
operation  of  the  Ordinance  according  to  the  following  rate 
annually  for  five  years  from  the  date  of  production :- 


Value  of  the  aggregate  new  capital  expenditure  Rate 

S$10,000  or  above  but  less  than  S$20,000  .  11$ 

S$20,000  or  above  but  less  than  S$30,000  . .  12$ 

S$30,000  or  above  but  less  than  S $40, 000  .  13 $ 

S$40,000  or  above  but  less  than  S$50?000 .  14$ 

S  $50 ,000  or  above  .  15$ 


■ 
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exceeding  the  sum  which  bears  the  same  proportion  to  the 
expansion  income  as  the  new  capital  expenditure  on  the 
productive  equipment  bears  to  the  total  of  such  new  capital 
expenditure  on  the  productive  equipment  and  the  value  at 
original  cost  of  the  productive  equipment  owned  or  used 
by  the  expanding  enterprise  prior  to  being  certified  as  an 
expanding  enterprise  unless  the  Minister  of  Finance  in  his 
discretion  otherwise  decides. 

In  order  to  earn  the  tax  relief  the  expanding  enterprise  must  there¬ 
fore  increase  the  volume  of  its  production  and  sale  of  the  approved 
product  specified  in  its  expanding  enterprise  certificate.  "Where 
the  expanding  enterprise  is  also  holding  the  pioneer  enterprise 
certificate  or  both  the  pioneer  enterprise  certificate  and  the  exp¬ 
ort  enterprise  certificate,  the  total  amount  permitted  to  be  exemp¬ 
ted  from  tax  is  an  amount  not  exceeding  one  hundred  per  cent  of  the 
expansion  incoms. 

The  Act  further  provides  that  any  dividend  paid  by  the  expand¬ 
ing  enterprise  from  that  portion  of  the  expansion  income  exempted 
from  tax  is  in  the  hands  of  the  shareholder  of  the  expanding  enter¬ 
prise  also  exempted  from  tax  whether  such  shareholder  is  a  resident 

45 

or  non-resident  of  Singapore.  Where  the  shareholder  is  a  holding 
company  and  dividend  is  paid  to  its  shareholder  from  the  tax  exemp¬ 
ted  dividend  paid  by  the  expanding  enterprise  to  the  holding  company 

45.  The  Aot,  supra  note  15,  s.19A(3)  as  added  in  "by  the  Economic 
Expansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 
No. 31  of  1970. 
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such  dividend  in  the  hands  of  the  shareholder  of  the  holding  company 
is  also  exempted  from  tax. ^  However,  any  dividend  paid  by  the  exp¬ 
anding  enterprise  from  that  portion  of  its  tax  exempted  expansion 
income  in  respect  of  any  share  of  a  preferential  nature  is  not  exem¬ 
pted  from  tax  in  the  hands  of  the  shareholder  and  is  liable  to  tax 
accordingly. ^ 

EXPORT  ENTERPRISE 

A  further  provision  relating  to  existing  enterprises  is  the 
tax  relief  accorded  to  such  existing  enterprises  which  qualify  to  be 
certified  as  export  enterprises.  In  order  to  qualify  to  be  certified 
as  an  export  enterprise,  a  company  must  be  manufacturing  or  propose 
to  manufacture  any  product  which  has  been  declared  an  export  product 
or  the  company  must  be  engaged  in  deep-sea  fishery  where  the  produce 
of  such  deep-sea  fishery  has  been  declared  an  export  produce  either 

A  ft 

wholly  or  partly  for  export. 

The  export  enterprise  certificate  is  granted  subject  to  the 
sales  by  the  export  enterprise  of  its  export,  product  or  export  prod¬ 
uce  to  be  not  less  than  twenty  per  cent  of  the  total  sales  of  the 
export  enterprise  and  must  amount  in  value  to  not  less  than  one 

hundred  thousand  dollars  in  any  accounting  year  of  the  export  enterprise 

49 

during  the  tax  relief  period  granted. 

46.  Supra  note  45* 

47.  The  Act,  supra  note  15,  s.19A(9)  as  added  in  by  the  Economic 
Expansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 

No.  31  of  1970. 

48.  The  Act,  supra  note  15>  8.20. 

49.  The  Act,  supra  note  15>  s.21. 
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The  tax  relief  granted  is  for  a  period  of  five  years  commenc- 

.  50 

mg  from  the  export  year  of  the  export  enterprise.  Where  the 

export  enterprise  is  also  holding  a  pioneer  enterprise  certificate 

and  its  export  year  falls  within  the  tax  relief  period  granted 

under  its  pioneer  enterprise  certificate,  the  export  enterprise 

tax  relief  period  commences  from  the  year  immediately  after  the 

determination  of  the  tax  relief  period  granted  under  its  pioneer 

enterprise  certificate  and  continues  for  such  period  which  together 

with  its  tax  relief  period  granted  under  the  pioneer  enterprise 

51 

certificate  total  in  the  aggregate  to  eight  years.  Thus  if  under 

its  pioneer  enterprise  certificate,  a  company  is  granted  a  tax  reli¬ 
ef  period  in  respect  of  its  export  enterprise  status  commencing 

after  the  determination  of  the  five  years  tax  relief  period  under 

its  pioneer  enterprise  status.  A  company,  when  certified  doth  as 

a  pioneer  enterprise  and  an  export  enterprise  can  therefore  obtain 

only  a  maximum  aggregate  tax  relief  period  of  eight  years. 

The  export  enterprise  is  further  entitled  to  a  tax  relief 

period  of  fifteen  years  if  it  has  incurred  or  is  intending  to  incur 

fixed  capital  expenditure  of  not  less  than  one  thousand  million 

dollars  in  the  purchase  of  any  plant  or  machinery  in  connection  with 

its  export  product  or  export  produce.  Where  the  fixed  capital 

50.  The  Act,  supra  note  15,  s.23(l)(a)  as  amended  by  the  Economic 
Expansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 
No. 31  of  1970. 

51.  Ibid. ,  s. 23(l)* 
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expenditure  is  less  than  one  thousand  million  dollars  hut  more  than 
one  hundred  and  fifty  million,  the  export  enterprise  is  qualified  for 

the  aforesaid  fifteen  years  tax  relief  period  provided  more  than  fifty 
per  cent  of  its  paid-up  capital  are  in  the  hands  of  persons  perm¬ 
anently  resident  in  Singapore.  The  plant  or  machinery  purchased  need 
not  necessarily  he  new  hut  may,  subject  to  the  approval  of  the 
Minister  of  Finance,  he  a  second-hand  plant  or  second-hand  machinery. 
The  fixed  capital  expenditure  must,  however,  in  the  opinion  of  the 
Minister  of  Finance,  promote  or  enhance  the  economic  or  technological 
development  of  Singapore.  Where  the  export  enterprise  is  also 
certified  as  a  pioneer  enterprise,  the  tax  relief  period  to  he 
granted  is  that  period  which  together  with  the  tax  relief  period 
granted  under  its  pioneer  enterprise  certificate  total  in  the  aggregate 
to  fifteen  year's.-''  The  Minister  of  Finance  may,  at  his  discretion, 
extend  the  tax  relief  period  of  an  export  enterprise  as  and  when 

54 

he  is  satified.  that  it  is  expedient  in  the  public  interest  to  do  so.  ^ 

The  tax  relief  granted  is  applicable  only  when  in.  any  year  of 

assessment  within  the  tax  relief  period  the  export  sales  by  the 

export  enterprise  of  its  export  product  or  export  produce  amounts, 

in  proportion,  to  not  less  than  twenty  per  cent  of  the  total  sales 

of  the  export  enterprise,  and  in  value,  to  not  less  than  Singapore 

55 

dollars  one  hundred  thousand.  Where  the  above  minimum  requirements 
as  to  proportion  and  value  have  not  been  satisfied,  the  export 
enterprise  may  make  representations  to  the  Minister  of  Finance,  and 

52.  Ibid. ,  s.23(2). 

53.  Ibid. 

54.  Ibid. ,  s. 23(3) . 

55.  The  Act,  supra  note  15»  s.29* 
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if  the  failure  to  realise  the  aforesaid  minimum  requirements  was 

due  to  causes  "beyond  the  control  of  the  export  enterprise,  the 

Minister  of  Finance  may,  having  regard  to  the  quantum  of  the  export 

enterprise  output  and  sales  other  than  the  export  sales  and  if  in 

his  opinion  it  is  reasonable  and  expedient  in  the  public  interest, 

exercise  his  discretionary  right  and  direct  that  the  tax  relief 

granted  to  apply  notwithstanding  the  failure  of  the  export  enter- 

56 

prise  to  meet  the  aforesaid  requirements. 

The  tax  relief  is  applicable  only  to  ninety  per  cent  of  the 

export  profit  of  the  export  enterprise  in  any  year  of  assessment 

57 

within  the  tax  relief  period.  For  the  purposes  of  tax  relief,  the 
export  profit  of  the  export  enterprise,  including  the  export  enter¬ 
prise  which  is  also  certified  as  a  pioneer  enterprise,  is  computed 
to  be  the  excess  of  such  profit  over  a  fixed  sum  to  be  determined 

y  O 

as  follows:-''* 

1.  In  the  case  of  an  export  enterprise  which  has  previously 
exported  the  export  product  or  export  produce  specified  in 
the  export  enterprise  certificate  for  three  years  immediate¬ 
ly  preceding  the  issue  of  the  export  enterprise  certificate, 
the  fixed  sura  is  the  amount  equal  to  one-third  of  the  profit 
of  the  export  sales  over  the  aforesaid  period  of  three  years 
which  is  that  part  of  the  income  so  ascertained  which  bears 

56.  Ibid. 

57.  The  Act,  supra  note  15?  so30(3). 

58.  The  Act,  suora  note  15,  s.28(3)  as  amended  by  the  Economic  Exp¬ 
ansion  Incentives  (Relief  from  Income  Tax)  (Amendment)  Act, 

110.31  of  1970. 
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the  same  proportion  to  the  total  income  of  the  export  enter¬ 
prise  as  the  total  value  of  the  export  sales  of  the  export 
product  or  export  produce  whether  made  directly  or  indirectly 
by  sale  to  an  independent  exporter  bears  to  the  total  value 
of  the  sums  received  over  the  aforesaid  period  of  three 
years  in  respect  of  the  followingj- 

(a)  its  domestic  sales  of  manufactured  products  or  produce 
at  ex- factory  prices; 

(b)  its  export  sales  of  its  export  product  or  export  prod¬ 
uce; 

(o)  its  export  sales  of  other  products;  and 
(d)  all  other  sales  and  provision  for  service, 

2. . In  the  case  of  the  export  enterprise  which  has  not  prior  to 
its  date  of  application  for  the  export  enterprise  certifi¬ 
cate  exported  the  export  product  or  the  export  produce  spec¬ 
ified  in  its  export  enterprise  certificate  for  three  years 
immediately  preceding  its  application,  the  fixed  sum  is  the 
amount  that  the  Minister  of  Finance  may,  in  his  discretion, 
determine  having  regard  to  the  total  sales  of  such  export 
enterprise  and  to  the  percentage  of  the  total  sales  of  the 
other  major  export  enterprises  exporting  like  export  prod¬ 
uct  or  export  produce. 

Any  dividend  paid  by  the  export  enterprise  from  such  tax  exem¬ 


pted  export  profit  is  in  the  hands  of  the  shareholder  of  the  export 
enterprise  also  exempted  from  tax  whether  such  sha-reholder  is  a 
resident  or  non-resident  of  Singapore.  Where  the  shareholder  of  the 
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export  enterprise  is  a  holding  company  and  dividend  is  paid  to  its 
shareholder  from  the  tax  exempted  dividend  paid  "by  the  export  enter¬ 
prise  to  the  holding  company,  such  dividend  in  the  hands  of  the 
shareholder  of  the  holding  company  is  also  exempted  from  tax.  How¬ 
ever,  any  dividend  paid  by  the  export  enterprise  out  of  its  tax 
exempted  export  profit  on  any  preferential  share  is  not  exempted 

from  tax  in  the  hands  of  the  shareholder  of  the  export  enterprise 

59 

and  is  therefore  liable  to  tax  accordingly.  ' 


INTEREST  COT  APPROVED  FOREIGN  LOAN 

Besides  the  tax  relief  granted  to  companies  engaged  in  indust¬ 
rial  activities  relating  to  approved  products,  the  Act  also  provides 
for  tax  relief  in  respect  of  interest  payable  to  a  person  who  is  a 
non-resident  of  Singapore  on  loans  which  he  has  given  to  a  company 
in  Singapore  provided  such  loans  have  been  duly  certified  as  app¬ 
roved  foreign  loans  and  the  provisions  of  the  Act  are  complied  with. 
The  approved  foreign  loan  certificate  is  granted  on  application  by 
the  borrowing  company  and  is  subject  to  administrative  discretion. 
There  are  certain  pre-requisites  to  be  complied  with  before  the 
borrowing  company  is  entitled  to  submit  an  application  for  the  loan 
to  be  certified  as  an  approved  foreign  loan. 

Under  the  Act  the  loan  may  be  made  to  any  company  carrying  on 
any  industry  in  Singapore  but  it  must  be  for  a  sum  of  not  less  than 
Singapore  dollars  two  hundred  thousand. ^  The  Minister  of  Finance 

59.  The  Act,  supra  note  15>  s.3l(3). 

60.  The  Act,  supra  note  15>  s.3 6. 
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may,  at  his  discretion  waive  the  above  requirement  and  consider  an 
application  in  respect  of  a  loan  of  a  sum  less  than  the  required 
minimum  amount  if  he  deems  it  expedient  to  do  so.^  The  loan  must 
he  for  the  purchase  of  productive  equipment  for  the  purposes  of  the 
trade  or  business  of  the  borrowing  company  and  may  be  in  the  form 
of  a  financial  agreement  whereby  credit  facilities  are  granted  for 
the  said  purchase.  The  person  giving  the  loan  must  not  be  a  resident 
of  Singapore.  The  term  "person"  is  not  defined  in  the  Act  but  should 
be  interpreted  to  include  not  only  individuals  but  also  companies 
and  organizations.  It  is  difficult  to  envisage  loans  of  the  required 
minimum  amount  being  advanced  only  by  foreign  individuals.  It  would 
be  reasonable  to  envisage  that  such  loans  will  normally  be  made  ava¬ 
ilable  by  the  foreign  company  selling  the  productive  equipment  or 
through  organizations  whose  business  is  international  financing.  To 
restrict  the  term  "person"  to  only  individuals  is  to  defeat  the 
purpose  of  the  provision. 

The  approved  foreign  loan  certificate  is  issued  only  when  the 
Minister  of  Finance  is  satisfied  with  the  bona  fides  of  the  applic¬ 
ation  and  that  it  is  in  the  public  interest  to  issue  such  certific- 
ate.  The  certificate  is  issued  subject  to  the  condition  that  the 
productive  equipment  purchased  by  means  of  the  approved  foreign  loan 
must  not  be  sold,  transferred  or  otherwise  disposed  of  except  with 
the  prior  written  permission  of  the  Minister  of  Finance  and  sub¬ 
ject  further  to  whatever  conditions  the  Minister  of  Finance  deems 

61.  Supra  note  60. 

62.  Supra  note  60. 
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fit,^  The  issue  of  the  approved  foreign  loan  certificate  is  there¬ 
fore  a  matter  of  administrative  discretion. 

The  approved  foreign  loan  certificate  does  not  automatically 
result  in  the  interest  payable  on  the  foreign  loan  being  exempted 
from  tax.  The  tax  relief  takes  effect  only  if  it  is  proved  that 
such  exemption  does  not  result  in  the  increase  of  the  tax  liability 
of  the  foreign  lender  in  his  country  of  residence.  f  Any  additional 
interest  payable  on  the  approved  foreign  loan  as  a  result  of  the 
extension  of  the  period  of  time  "within  which  it  is  repayable  is  also 
exempted  from  tax  provided  that  the  rate  of  interest  during  such 
extended  period  is  not  higher  than  the  original  rate  of  interest 
specified  in  the  approved  foreign  loan  certificate  unless  such  incr¬ 
ease  in  the  rate  of  interest  has  the  written  approval  of  the  Minis- 
er  of  Finance. ^ 

ROYALTIES,  FSES  and  fEVELOPl!SITT  CONTRIBUTIONS 

In  order  to  encourage  and  facilitate  local  enterprises  in 
Singapore  to  use  and  acquire  patents,  designs,  formulae  and  like 
matters,  the  Act  provides  that  the  royalties  or  technological 
assistant  fees  or  contributions  to  research  and  development  costs 
payable  to  a  person  not  resident  in  Singapore  in  accordance  with 
any  agreement  relating  thereto  by  any  company  engaged  in  any  indus¬ 
try  in  Singapore  may,  on  application  by  the  company  making  the 


63.  The  Act,  supra  note  15,  s.36. 

64.  The  Act,  supra  note  15,  s.38. 

65.  Ibid. 
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payment,  be  certified  as  approved  royalties,  fees  or  contributions 

as  the  case  may  be*  The  factors  influencing  the  granting  of  such 

certificate  are  that  the  Minister  of  Finance  must  be  satisfied  as 

to  the  bona  fides  of  the  application  and  that  it  is  expedient  in 

66 

the  public  interest  to  grant  such  certificate*  The  certificate 
granted  is  subject  to  the  condition  that  no  variation  is  allowed 
to  the  agreement  or  arrangement  relating  to  such  approved  royalties, 
fees  or  contributions  without  the  prior  sanction  in  writing  of  the 
Minister  of  Finance  except  in  cases  where  for  the  same  considerat¬ 
ion  the  amount  of  the  approved  royalties,  fees  or  contributions 

6 1 

payable  is  reduced.  The  certificate  may  further  be  subjected  to 
any  other  conditions  the  Minister  of  Finance  may  deem  fit. 

The  tax  relief  granted  in  respect  of  approved  royalties,  fees 
or  contributions  is  only  partial  exemption  from  tax.  For  each  year 
of  assessment  the  recipient  of  the  approved  royalties,  fees  or  con¬ 
tributions  is  subject  to  tax  at  the  concessionary  rate  of  twenty 

per  cent  on  every  chargeable  Singapore  dollar  of  such  income  rec- 

68 

eived.  However,  where  the  Minister  of  Finance  deems  it  expedient 

in  the  public  interest  to  do  so,  he  may  by  endorsement  on  the 

approved  royalties,  fees  or  contributions  certificate  grant  total 

6  9 

exemption  from  tax  in  respect  of  the  same.  The  Act  further  prov¬ 
ides  that  where  such  approved  royalties,  fees  or  contributions, 
either  wholly  or  in  part,  have  been  expended  in  the  acquisition  of 

66*  The  Act,  surra  note  15*  s.40. 

67.  The  Act,  supra  note  15,  s,40(l)* 

68.  The  Act,  supra  note  15*  s.  43. 

69.  Ibid. 
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ordinary  share  capital  in  the  company  making  such  payments,  the 

amount  of  income  equal  to  such  expenditure  is  granted  total  exemp- 

70 

tion  from  tax.  The  aforesaid  tax  exemption  are  only  applicable 

when  it  is  proved  that  they  do  not  result  in  an  increased  tax  liab- 

71 

ility  on  the  recipient  in  his  country  of  residence. 


SUiillARY 

The  tax  incentives  offered  by  Singapore,  although  in  the  form 
of  statutory  legislation  are  subject  to  such  wide  administrative 
discretion  that  even  if  an  investment  meets  the  pre-requisites  laid 
down  in  the  Act,  the  foreign  investor  is  still  not  assured  with 
certainty  of  qualifying  for  and  enjoying  the  benefits  of  the  tax 
relief. 

The  tax  relief  granted  by  Singapore  is  only  in  the  form  of  a 

tax  holiday.  Some  countries  have  provided  for  tax  concessions  in 

the  form  of  investment  allowances  or  grants  which  provide  for  a 

write-off  of  depreciable  property  in  addition  to  the  depreciation 

72 

allowances  provided  for  under  their  tax  laws.  This  have  the  effect 
of  permitting  deductions  in  exoess  of  the  costs  of  the  depreciable 
assets  as  such  investment  grants  or  allowances  are  over  and  above 
the  depreciable  allowances  under  the  tax  law.  In  Singapore  a 


70.  The  Act,  surra  note  15?  s.44» 

71.  The  Act,  supra  note  15?  s.42. 

72.  Investment  allowances  and  grants  may  range  from  2 5^  to  45%  of  the 
capital  costs.  For  the  extent  to  which  some  countries  give  such 
investment  grants  and  allowances  see  Lent,  Tax  Incentives  for 
Investment  in  Developing  Countries,  International  Monetary  Fund 
Staff  Papers,  Vol. XIV  Do. 2  (July  I967)  249?  PP. 267-268. 
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a  concession  is  made  only  in  respect  of  depreciable  allowances 
related  to  assets  acquired  by  the  fixed  capital  expenditure  of  the 
expanding  or  export  enterprise  which  qualify  for  further  tax  relief. 
In  such  a  case,  the  depreciable  allowances  are  allowed  to  be  deduct¬ 
ible  after  the  expiration  of  the  tax  relief  period  granted  in 
respect  of  its  expanding  or  export  enterprise  status  in  stead  of 
being  deductible  as  from  the  date  of  acquisition  of  the  assets  as 
required  under  the  tax  law  of  Singapore.  The  deferred  depreciable 
allowances  do  not  have  the  effect  of  permitting  deductions  over  and 
above  the  costs  of  the  depreciable  assets. 

To  a  new  enterprise  a  tax  holiday  is  of  benefit  only  if  the 
enterprise  expects  to  make  a  profit  during  the  first  few  years  of 
its  operation.  However,  some  enterprises  are  started  in  the  expect¬ 
ation  that  profits  will  not  be  realized  during  the  first  few  years 
of  operation.  In  such  a  case  the  tax  relief  period  of  a  maximum  term 
of  five  years  is  of  not  much  benefit.  An  investment  allowance  or 
grant  based  on  a  percentage  of  the  capital  costs  with  the  right  to 
carry  forward -the  unused  amount  for  credit  in  subsequent  years  will  be 
more  beneficial  to  such  enterprises.  Investment  allowances  or  grants 
without  the  right  to  carry  forward  the  unused  amount  is  of  no  benefit 
as  the  new  enterprises  may  not  make  sufficient  profits  to  take  advan¬ 
tage  of  the  allowances  or  grants. 

For  an  existing  enterprise,  investment  allowances  or  grants  can 
also  be  more  attractive.  An  existing  enterprise  which  is  well  estab¬ 
lished  and  a  profitable  concern  is  likely  to  have  enough  income  to 
take  immediate  advantage  of  the  investment  allowances  or  grants  in 
respect  of  it3  investment  made  for  replacement  or  expansion. 
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The  qualifying  pre-requisite  for  the  tax  concessions  under  the 
Act  in  Singapore  is  the  amount  of  the  capital  of  the  enterprise. 

Since  capital  is  scarcer  than  labour,  the  investment  law  of  Singapore 
should  not  be  directed  only  to  offering  tax  inducements  for  the  use 
of  capital  intensive  enterprises.  It  may  be  worth  considering  the 
possibility  of  offering  subsidies  based  on  the  number  of  workers 
employed  rather  than  solely  on  the  3ize  of  the  investment.  This  will 
be  in  line  with  the  government’s  concern  to  stimulate  industrializa¬ 
tion  in  order  to  solve  its  unemployment  problem. 

In  some  countries,  tax  exemption  is  limited  only  to  the  profits 
of  the  enterprise  and  not  to  dividends  except  in  the  case  of  divide¬ 
nds  which  are  re-invested  in  or  put  into  a  separate  reserve  of  such 
enterprise.  Singapore  extends  the  tax  exemption  to  dividends.  The 
benefit  of  such  tax  exemption  may  be  nullified  when  the  dividends 
are  distributed  abroad  to  a  foreign  shareholder  as  his  country  of 
Residence  may  tax  all  or  part  of  the  dividends  that  are  remitted.  If 
the  tax  burden  is  high  in  the  foreign  shareholder’s  country  of  resid¬ 
ence,  tax  exemption  on  dividends  may  even  be  responsible  for  the 
increased  tax  liability  of  the  foreign  shareholder  in  his  country 
of  residence.  It  may  also  mean  that  the  unilateral  tax  relief  granted 
by  Singapore  is  being  collected  by  the  foreign  shareholder's  country 
of  residence.  This  possibility  has  induced  the  Singapore  government 
to  limit  the  granting  of  tax  relief  in  respect  of  approved  foreign 
loan  and  approved  royalties,  fees  and  contributions  to  be  apllicable 
only  when  it  is  proved  that  the  tax  relief  will  not  result  in  the 
increase  of  the  tax  liability  of  the  recipient  in  his  country  of 
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residence.  This  ensures  that  the  recipient  enjoys  the  benefit  of  the 
tax  relief  as  intended. 

The  tax  holiday  granted  by  Singapore  is  limited  to  a  maximum 

period  of  five  years.  This  has  been  said  to  be  a  conservative  period 

72a 

as  some  countries  offer  tax  holidays  up  to  ten  years  or  more.  In 

some  countries  a  graduated  tax  relief  period  is  granted  depending  on 

72b 

the  size  of  the  enterprise.  Singapore  may  perhaps  consider  the 
possibility  of  providing  a  graduated  tax  relief  period  instead  of 
leaving  the  matter  in  the  absolute  discretion  of  the  Minister  of 
Finance.  The  provision  that  the  size  of  the  enterprise  will  affect 
the  length  of  the  period  of  tax  relief  to  be  granted  will  be  a  use¬ 
ful  information  to  the  foreign  investor. 

The  extent  of  the  tax  concessions  in  the  investment  incentive 
law  is  dependent  on  the  needs  of  the  country.  Tax  concessions  are 
peculiar  to  the  country  and  are  usually  based  on  economic  exigencies. 
They  are  therefore  subject  to  change  according  to  the  needs  and 


72a.  For  example  the  tax  relief  period  offered  by  Ghana,  4-10  years; 
Liberia,  5-10  years;  Senegal,  3  years;  Chad  and  Congo(Brazza- 
ville), 10-15  years;  Niger  and  Uruguay,  10  years;  Togo,  5-25 
years.  But  the  tax  relief  period  offered  by  Malaysia  and  Nigeria, 
2-5  years;  Pakistan,  2-6  years;  Republic  of  China,  Ivory  Coast 
and  Sierra  Leone,  5  years;  Trinidad,  5  years  renewable  for  5 
years.  Lent,  Tax  Incentives  for  Investment  in  Developing  Count¬ 
ries,  International  Monetary  Fund  Staff  Papers,  Vol.XIVNo.2 
(July  1967)  249,  268-269.  It  is  interesting  to  note  that  certain 
selected  Japanese  firms  surveyed  did  not  object  to  the  suggest¬ 
ion  that  the  tax  relief  period  offered  by  Singapore  should  be 
extended  to  10  years,  but  there  was  no  strong  support  for  this 
suggestion  either,  Hughes  and  You,  editors,  Foreign  Investment 
and  Industrialization  in  Singapore,  (1969),  p.93. 

72b.  For  example  Malaysia,  Nigeria  and  Togo.  Lent,  supra  note  72a. 
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requirements  of  the  country.  Their  effect  is  only  for  a  limited 
period  and  is  affected  also  by  the  tax  law  of  the  foreign  investor's 
country  of  residence.  In  the  long  run  it  is  the  combined  effect  of 
the  tax  laws  of  the  capital  importing  country  and  the  foreign  inve¬ 
stor's  country  of  residence  which  determine  whether  it  is  profitable 
for  the  foreign  investor  to  invest  in  the  capital  importing  country. 
Tax  concessions  nevertheless  are  relevant  to  the  foreign  investor  as 
they  enable  the  recovery  of  capital  costs  at  a  faster  rate  than  oth¬ 
erwise  would  be  possible  under  the  tax  law  of  the  country  of  invest¬ 


ment. 
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CHAPTER  III 

DOUBLE  TAXATION  AGREEMENT 

Every  sovereign  state  has,  in  theory,  unlimited,  power  of  tax¬ 
ation.  If  there  are  any  limitations  upon  it  they  are  self-imposed. 

A  country  is  absolutely  free  within  its  own  sovereign  jurisdiction 
to  impose  tax  on  the  income  of  its  citizens  and  residents  wherever 

the  source  of  such  income  may  be  and  on  all  income  arising  from 

73a 

sources  within  its  jurisdiction  wherever  the  recipient  may  be.  The 
tax  legislation  of  a  country  is  therefore  usually  so  designed  that 
tax  is  payable  on  all  income  received  by  its  citizens  and  residents 
within  its  jurisdiction  notwithstanding  the  source  of  the  income 
and  on  all  income  from  sources  within  its  jurisdiction  whether  pay¬ 
able  to  persons  within  its  jurisdiction  or  to  persons  residing  out¬ 
side  its  jurisdiction.  It  is  usual  for  both  the  country  of  the  sour¬ 
ce  of  income  and  the  country  of  residence  of  the  taxpayer  to  claim 
the  right  to  tax  the  taxpayer  in  respect  of  the  same  income  thus 
burdening  the  taxpayer  with  double  taxation. 

The  tax  reliefs  granted  by  Singapore  under  the  Act  are  unilat¬ 
eral  reliefs  and  their  effect  depends  on  the  tax  laws  relating  to 
foreign  income  of  the  country  of  residence  of  the  foreign  investor. 

The  tax  burden  with  which  the  foreign  investor  is  concerned  with 
is  the  combined  effect  of  the  taxes  levied  on  his  foreign  operat¬ 
ions  by  the  country  of  his  source  of  income  and  by  his  country  of 
residence,  Where  the  foreign  investor’s  country  of  residence  grants 
relief  to  foreign  tax  paid  by  its  resident  taxpayer  by  way  of  credit 

73a.  A  country  is  also  entitled  to  impose  tax  on  the  income  of  its 

citizen  wherever  the  source  of  such  income  and  its  citizen  may  be. 
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against  its  tax,  the  overall  tax  burden  of  the  taxpayer  is  then 
determined  by  the  rate  of  tax  in  the  foreign  investor’s  country  of 
residence.  The  fax  reliefs  granted  under  the  Act  being  in  effect 
the  exemption  or  reduction  of  tax  which  would  otherwise  have  been 
payable,  such  exemption  or  reduction  cannot  be  claimed  as  foreign 
tax  which  has  been  paid  and  to  be  credited  against  the  tax  of  the 
foreign  investor’s  country  of  residence.  The  effect  is  therefore 
that  whatever  tax  is  exempted  by  Singapore  is  paid  to  the  foreign 
investor’s  country  of  residence  and  may  further  result  in  a  higher 
burden  of  tax  on  the  foreign  investor  in  his  country  of  residence. 
If  the  foreign  investor’s  country  of  residence  exempts  foreign 
income  from  domestic  tax  then  the  foreign  investor  enjoys  the  full 
benefit  of  the  tax  reliefs  granted  by  Singapore  under  the  Act. 

The  tax  relief  granted  under  the  Act  in  respect  of  interest 
payable  on  approved  foreign  loans  and  of  payments  relating  to  app¬ 
roved  royalties,  fees  and  other  contributions  are  also  dependent 
on  the  tax  laws  of  the  foreign  investor's  country  of  residence. 
Unless  the  tax  laws  of  the  foreign  investor’s  country  of  residence 
provide  that  such  exempted  tax  is  deemed  as  foreign  tax  duly  paid 
and  is  credited  against  the  tax  of  his  country  of  residence,  or, 
where  the  aforesaid  income  being  foreign  income  is  granted  exempt¬ 
ion  from  tax  by  his  country  of  residence,  the  aforesaid  tax  reliefs 
would  result  in  the  increase  of  the  burden  of  tax  on  the  foreign 
investor  in  his  country  of  residence  and  would  therefore  he  not 
available  as  tax  reliefs  to  the  foreign  investor.  The  effect  of  the 
aforesaid  tax  reliefs  as  investment  incentives  may  therefore  be 


. 
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nullified  by  the  tax  laws  of  the  foreign  investor's  country  of  res¬ 
idence. 

The  burden  of  tax  liability  also  influences  the  decision  of  the 
foreign  investor  in  his  choice  of  a  foreign  country  as  his  country 
of  investment.  Discriminatory  tax  is  a  further  factor  which  the 
foreign  investor  is  concerned  with  when  investing  in  foreign  count¬ 
ries.  Tax  laws  being  within  the  exclusive  jurisdiction  of  a  country, 
the  foreign  investor  requires  the  guaranty  that  after  investing  in 
the  foreign  country  of  his  choice  the  tax  laws  will  not  subseq¬ 
uently  be  changed  to  discriminate  against  him  or  to  his  disadvantage 
thus  affecting  the  possible  returns  of  his  investment.  There  is  no 
such  guaranty  available  under  the  statutory  law  in  Singapore  unless 
there  is  an  existing  agreement  to  that  effect  between  the  foreign 
investor's  country  of  residence  and  Singapore.  Unless  there  is  some 
form  of  concrete  guaranty  to  assure  the  foreign  investor  that  he 
will  not  be  subjected  to  discriminatory  tasc,  all  the  unilateral  tax 
reliefs  granted  under  the  Act  are  not  positively  effective  as  inves¬ 
tment  incentives  in  attracting  foreign  capital  as  there  is  always 
the  fear  of  the  possibility  of  a  change  in  policy.  As  far  as  the 
foreign  investor  is  concerned  mere  promises  and  assurances  on  the 
part  of  the  government  of  the  country  attempting  to  attract  foreign 
capital  are  not  sufficient  or  effective  in  allaying  the  foreign 
investor's  fear  of  the  possibility  of  discriminatory  tax 

One  of  the  means  to  eliminate  if  not  at  least  to  minimize,  the 
burden  of  double  taxation  and  to  give  the  requisite  guaranty  that 
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the  foreign  investor  will  not  be  subjected  to  discriminatory  tax  is 
the  conclusion  of  bilateral  treaties  to  that  effect  by  the  country 
attempting  to  attraot  foreign  capital  and  the  capital  exporting 
countries. 

AUTHORITY  TO  SETTER  DTTO  DOUBLE  TAXATION  AGREEMENT 

In  Singapore  the  Minister  of  Finance  is  authorized  and  empower- 

73 

ed  by  section  49  of  the  Income  Tax  Ordinance  to  enter  into  agree¬ 
ments  with  a  view  of  affording  relief  from  double  taxation  and 
matters  relating  thereto  with  the  government  of  any  country  outside 
Singapore.  Such  agreement,  however,  does  not  have  the  effect  of  law 
in  Singapore  unless  it  is  by  order  duly  declared  that  the  provisions 
in  the  agreement  are  effective  notwithstanding  anything  to  the  con¬ 
trary  in  the  Income  Tax  Ordinance.  Where  there  is  therefore  a  confl¬ 
ict  between  the  provisions  of  the  Income  Tax  Ordinance  and  the  prov¬ 
isions  of  such  agreement  which  had  been  duty  declared  by  order  to 
be  law,  the  provisions  of  such  agreement  prevail. 

Any  agreement  relating  to  the  avoidance  of  double  taxation  and 
matters  relating  thereto  may  provide  for  the  following:- 

1.  for  liability  to  tax  by  one  contracting  state  and  for  exemp¬ 
tion  from  tax  by  the  other  contracting  state; 

2.  for  exemption  of  tax  from  both  contracting  states; 

3.  may  deem  the  source  of  income  to  be  wholly  or  partly  in 
either  or  both  of  such  contracting  states;  and 


73.  Chapter  166  (Reprint:  May  25>  1966) 
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4*  may  provide  for  the  charge  to  tax  by  the  contracting  state 
in  which  the  source  is  deemed  to  he  situated  of  any  income 
derived  from  such  source. 


DOUBLE  TAXATION  AGREEMENTS  BETWEEN  SINGAPORE  AND  OTHER  COUNTRIES 

Singapore  has  to  date  entered  into  bilateral  agreements  relat¬ 
ing  to  double  taxation  with  seven  countries  -  Japan,  Norway,  the 
United  Kingdom,  Malaysia,  Australia,  Sweden  and  Denmark.  These 
double  taxation  agreements  have  by  order  been  duly  declared  effect- 

*7  A 

ive  as  law  and  enforceable  as  part  of  the  laws  of  Singapore. 
Although  it  is  not  possible  to  enter  into  identical  double  taxation 
agreements  with  all  countries  because  of  the  difference  in  economic 
circumsta.no es,  tax  laws  and  the  general  legal  systems,  the  double 
taxation  agreements  between  Singapore  and  the  aforesaid  countries 
contain  similar  provisions  which  are  comprehensive  in  nature  and 
the  differences  are  only  in  respeot  of  details. 


74.  The  reference  given  in  respect  of  the  double  taxation  agreements 
between  Singapore  and  the  following  countries  is  the  date  when 
by  order  each  of  the  respective  agreement  is  duly  notified  as 
law  in  the  Singapore  Government  Gazette 
Japan  -  S.L.Ko.233  of  1961,-  September  29,  1961; 

Norway  -  S.L.N0.67  of  1966,  September  9>  1966; 

United  Kingdom  -  S.L.No.12  of  1967,  February  11,  1967$ 

Malaysia  -  S.L.N0.97  of  1968,  December  26,  1968; 

Australia  -  S.L.No.10  of  1969*  February  11,  1969; 

Sweden  -  S.L.No.ll  of  1969?  February  14,  1969;  and 
Denmark  -  S.L.N0.I6  of  1969*  March  7>  1969* 

All  references  hereinafter  made  to  the  aforesaid  double  taxation 
agreements  shall  be  by  reference  to  the  foreign  country. 

According  to  the  Economic  Development  Board  of  Singapore 
negotiations  are  now  going  on  for  similar  agreements  with  the 
United  States,  West  Germany,  France  and  Italy. 
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PURPOSE 

The  purpose  of  the  double  taxation  agreement  is  to  provide  a 
scheme  for  the  relief  of  double  taxation  on  specified  types  of 
income,  and  to  provide  the  assurance  to  the  taxpayer  of  the  cont¬ 
racting  state  who  trades  or  invests  in  the  other  contracting  state 
that  he  may  do  so  free  of  the  deterrent  burden  of  double  taxation. 

In  addition  the  double  taxation  agreement  limits  the  scope  of  the 
tax  of  one  contracting  state  on  the  taxpayer  of  the  other  contract¬ 
ing  state  in  important  respects,  in  particular  protecting  the  tax¬ 
payer  of  one  contracting  state  from  discriminatory  tax  by  the  other 
contracting  state.  Provision  is  also  made  for  the  exchange  of  in¬ 
formation  by  the  relevant  authorities  cf  the  contracting  states 

primarily  to  enable  the  double  taxation  agreement  to  work  out  cmoot- 

75 

hly  but  also  to  prevent  fraud  or  fiscal  evasion. 

The  items  of  tax  covered  by  the  double  taxation  agreement  are 
set  out  and  the  greater  part  is  made  up  of  detailed  provisions  des¬ 
igned  to  eliminate  double  taxation.  The  country  of  the  source  of 
income  is  defined  and  provision  is  made  that  either  the  item  of 
income  is  not  taxed  in  both  contracting  states  or  that,  if  it  is, 
the  aggregate  amount  of  the  tax  imposed  in  the  contracting  states 
is  reduced  so  that  it  does  not  exceed  the  amount  of  tax  which  would 
otherwise  have  been  payable  in  the  contracting  state  with  the 
higher  rate  of  tax. 


75.  Japan,  supra  note  74>  Art. XV;  Norway,  supra  note  74,  Art. XVIII; 
United  Kingdom,  supra  note  74>  Art. 19;  Malaysia,  surra  note  74> 
Art. XIX;  Australia,  surra  note  74>  Art. 19;  Sweden,  supra 
note  74,  Art .XX;  and  Denmark,  supra  note  74>  Art. XX. 


. 

. 
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The  object  of  avoiding  double  taxation  is  achieved  by  two 
methods  -  exemption  and  credit.  Some  types  of  income  flowing  from 
one  contracting  state  to  the  other  contracting  state,  subject  to 
certain  conditions,  are  exempted  or  partially  relieved  from  tax  in 
one  of  the  contracting  states.  Where  the  items  of  income  remain 
fully  or  partially  taxable  in  both  contracting  states,  the  tax 
charged  in  the  contracting  state  which  is  the  country  of  the  source 
of  income  is  normally  allowed  as  credit  against  the  tax  oharged  by 
the  contracting  state  which  is  the  taxpayer's  country  of  residence. 
Where  the  double  taxation  agreement  so  provide  credit  may  also  be 
given  by  one  contracting  state  in  respect  of  tax  exempted  in  the 
other  contracting  state  with  a  view  to  promoting  development  in  that 
other  contracting  state. 

RELIEF  BY  EXEMPTION 

The  main  types  of  income  material  to  trade  and  investment  and 
to  which  the  exemption  method  is  applied  are:- 

1.  trading  profits  not  arising  through  a  permanent  establish¬ 
ment  ; 

2.  royalties; 

3.  earnings  of  temporary  business  visitors; 

4.  dividends;  and 

5*  interests  from  industrial  undertakings. 

76.  The  i  terns  of  income  discussed  are  confined  to  those  relevant  to 
foreign  investment  and  of  interest  to  the  foreign  investor. 
Unless  specified  the  double  taxation  agreements  entered  in  by 
Singapore  are  similar  in  provisions. 
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TRADING  PROFITS 

The  double  taxation  agreement  provides  that  an  enterprise  of 
one  contracting  state  is  exempted  from  tax  in  the  other  contract¬ 
ing  state  in  respect  of  its  profits  unless  such  profits  are  attrib¬ 
utable  to  the  enterprise  carrying  on  its  trade-  or  business  through 

77 

a  permanent  establishment  in  the  other  contracting  state. 

The  term  '‘permanent  establishment'*  is  defined  in  all  the  double 

7  A 

taxation  agreements  entered  into  by  Singapore.  Generally,  an  ent¬ 
erprise  is  deemed  to  have  a  permanent  establishment  in  the  other 
contracting  state  when  it  has  an  office,  branch,  factory  or  other 
fixed  place  of  business  where  the  business  of  the  enterprise  is 
carried  on,  but  does  not  include  the  casual  and  temporary  use  of 
mere  storage  facilities.  A  farm,  a  plantation,  a  mine,  a  quarry 
or  any  other  place  of  natural  resources  subject  to  exploitation  and 
an  agency,  if  the  agent  has  and  habitually  exercises  a  general  auth¬ 
ority  to  negotiate  and  conolude  contracts  on  behalf  of  the  enterp¬ 
rise  or  has  a  stock  of  merchandise  from  which  he  regularly  fulfills 
orders  on  its  behalf  constitutes  a  permanent  establishment. 

An  enterprise  which  carries  cn  business  dealings  in  the  other 
contracting  state  through  a  bona  fide  broker,  general  commission 


77.  Japan,  supra  note  74?  Art. III?  Norway,  surra  note  74?  Art.  17? 
United  Kingdom,  supra  note  74?  Art. 4?  Malaysia,  supra  note  74? 

Art. IV?  Australia,  supra  note  74?  Art. 5$  Sweden,  supra  note  74? 
Art. III?  and  Denmark,  surra  note  74?  Art. III. 

78.  Japan,  surra  note  74?  Art.Il(k)?  Norway,  surra-  note  74?  Art.Il(l)? 
United  Kingdom,  supra  note  74?  Art. 2(1)?  Malaysia,  supra  note  74? 
Art.Il(m)?  Australia,  supra  note  74?  Art. 4(3)?  Sweden,  supra 
note  74?  Art. 11(g)?  and  Denmark,  supra  note  74?  Art. Il(l). 
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agent,  or  other  independent  agent  acting  in  the  ordinary  course  of 
"business  as  such  is  not  considered  to  have  a  permanent  establishment 
in  that  other  contracting  state.  Similarly  the  fact  that  the  enter¬ 
prise  maintains  a  fixed  place  of  business  exclusively  for  the  purp¬ 
ose  of  the  purchase  of  goods  or  merchandise  does  not  of  itself  con¬ 
stitute  the  fixed  place  of  business  a  permanent  establishment.  A 
subsidiary  of  a  corporation  carrying  on  trade  or  business  in  the 
other  contracting  state  does  not  of  itself  constitute  that  subsid¬ 
iary  a  permanent  establishment  of  its  parent  corporation. 

ROYALTIES79 

The  double  taxation  agreement  provides  that  the  contracting 
state  where  the  royalty  is  paid  is  the  country  of  the  source  of 
income  and  is  the  contracting  state  which  grants  exemption  to  the 
royalty  from  tax  when  it  is  paid  to  the  recipient  resident  in  the 
other  contracting  state.  The  exemption  does  not  apply  where  the 
royalty  is  attributable  to  a  permanent  establishment  of  the  recip¬ 
ient  in  the  contracting  state  where  the  royalty  is  paid.  Further, 
where  owing  to  a  special  relationship  between  the  payer  and  the 
recipient  or  between  both  of  them  and  some  other  person,  the  amount 
of  royalty  exceeds  the  amount  which  would  have  been  agreed  by  the 
payer  and  the  recipient  in  the  absence  of  such  relationship  and 


79«  Japan,  supra  note  74>  Art. VII;  ITorway,  supra  note  74>  Art. VIII; 
United  Kingdom,  supra  note  74>  Art. 8;  Malaysia,  supra  note  74 > 
Art. VIII;  Australia,  supra  note  74>  Art. 10;  Sweden,  supra 
note  74j  Art. IX;  and  Denmark,  supra  note  74?  Art. VIII. 
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dealing  with  each  other  at  arm's  length,  the  exemption  applies  only 
to  the  last  mentioned  amount  and  the  excess  amount  is  liable  to  be 
taxed  by  the  contraction  state  in  which  the  royalty  is  paid.  The 
above  provision  is  directed  against  the  benefit  of  the  double  tax¬ 
ation  agreement  being  used  as  a  means  for  the  evasion  of  tax 
in  dealings  relating  to  royalty  between  particularly  the  parent 
corporation  and  its  subsidiary. 

"Royalty"  under  the  double  taxation  agreement  refer  to  any 
royalty,  rental  and  other  amount  paid  as  consideration  for  the  use 
of,  or  for  the  right  to  use,  any  copyright,  patent,  design,  secret 
process,  formula,  trade-marks  and  other  like  property  but  does  not 
include  any  royalty  or  other  amount  paid  in  respect  of  motion 
picture  films  or  tapes  for  telecasting  or  of  the  operation  of  mines 
or  quarries  or  of  the  exploitation  of  natural  resources. 

The  double  taxation  agreement  with  Sweden  further  provides  that 
royalties  derived  by  a  resident  of  Sweden  from  sources  within  Singap¬ 
ore  are  also  exempted  from  tax  in  Sweden  for  the  first  five  years  of 

80 

the  double  taxation  agreement.  Thereafter  fifty  per  cent  are  exemp¬ 
ted  from  Swedish  tax  for  a  further  period  of  five  years.  The  effect 

of  the  double  taxation  agreement  with  Sweden  is  not  only  the  avoid¬ 
ance  of  double  taxation  on  royalties  but  also  the  exemption  of  royalties 
from  tax  in  both  Singapore  and  Sweden  as  the  country  of  the  source 
of  income  said  the  country  of  residence  of  the  taxpayer  respectively 
for  the  first  five  years  from  the  date  of  effect  of  the  double 


80.  Sweden,  supra  note  74*  Art.XIX(6) 
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taxation  agreement,  and  thereafter  for  the  following  five  years  exemp¬ 
tion  from  tax  "by  Singapore  as  the  country  of  the  source  of  income 
and  partial  exemption  by  Sweden  as  the  country  of  residence  of  the 
taxpayer. 

In  the  double  taxation  agreement  with  Denmark,  royalties  paid 

to  a  resident  of  Denmark  from  sources  within  Singapore  are  exempted 

from  Danish  tax  but  Denmark  retains  the  right  take  such  royalties 

into  account  in  the  determination  of  the  rate  of  tax  payable  by 
3 1 

its  resident. 

The  double  taxation  agreement  with  Norway  provides  that  royalties 
paid  to  a  resident  of  Norway  from  sources  within  Singapore  are  exemp¬ 
ted  from  Norwegian  tax  which  in  effect  means  that  such  royalties 

are  granted  total  exemption  by  the  country  of  the  source  of  income 

82 

as  well  as  the  country  of  residence  of  the  taxpayer. 

In  the  double  taxation  agreements  with  Japan,  the  United  King¬ 
dom  and  Australia  royalties  are  exempted  from  tax  only  by  the  contract¬ 
ing  state  which  is  the  country  of  the  source  of  income. 

The  provision  for  the  exemption  of  royalties  from  tax  by  Singapore 
as  the  country  of  the  source  of  income  under  the  double  taxation 
agreement  is  an  added  relief  to  the  partial  relief  granted  by  Singa¬ 
pore  unilaterally  under  the  Act.  Royalty  under  the  double  taxation 
agreement  is  not  limited  to  approved  royalty  as  defined  under  the 
Act  but  refers  to  a  wider  class  of  royalty  generally. 

81.  Denmark,  supra  note  74»  Art.XVIl(4)» 

82.  Norway,  supra  note  74»  Art.  XVII(5)» 


•* 

I  J 


47 


EARNINGS  OP  TEMPORARY  BUSINESS  VISITORS^ 

Provision  is  made  in  the  double  taxation  agreement  for  the  in¬ 
dividual  making  a  short  visit  from  one  contracting  state  to  the  other 
contracting  state  to  he  exempted  from  tax;  in  the  country  visited  pro¬ 
vided  the  aggregate  period  of  the  visit  does  not  exceed  183  days.  The 
double  taxation  agreement  with  Malaysia  provides  for  an  aggregate  per¬ 
iod  not  exceeding  120  days.  No  added  advantage  is  given  as  the  Sing¬ 
apore  tax  law  contains  a  similar  provision.  A  resident  of  Malaysia 
is  in  fact  worse  off  as  the  lesser  period  of  stay  in  the  double  tax¬ 
ation  agreement  applies. 

DIVIDENDS 

Under  the  tax  law  of  Singapore  dividends  distributed  to  a  for¬ 
eign  shareholder  is  subject  to  tax  at  the  rate  of  forty  per  cent. 

The  double  taxation  agreements  entered  into  by  Singapore  contain  diff¬ 
erent  arrangements  with  the  respective  contracting  countries  in  res¬ 
pect  of  dividends. 

In  the  double  taxation  agreement  with  Japan,  dividends  paid  by 
a  corporation  of  one  contracting  state  to  the  resident  of  the  other 
contracting  state  are  taxable  in  the  first-mentioned  contracting 

O  A 

state  at  a  rate  not  exceeding  fifteen  per  cent  of  the  dividends.  4 
Where  the  recipient  is  a  corporation  which  controls,  directly  or  in¬ 
directly,  not  less  than  fifty  per  cent  of  the  entire  voting  power  of 


83.  Japan,  supra  note  74*  Art.X;  Norway,  supra  note  74,  Art. XII; 
United  Kingdom,  supra  note  74*  Art. 12;  Malaysia,  supra  note  74* 
Art. XII;  Australia,  supra  note  74*  Art. 12;  Sweden,  supra 

note  74*  Art.  XV;  and  Denmark,  supra  note  74*  Art. XII. 

84.  Japan,  supra  note  74*  Art. VI. 
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the  distributing  corporation  for  at  least  six  months  immediately 

prior  to  the  date  when  the  dividends  become  payable,  the  rate  of  tax 

chargeable  must  not  exceed  ten  per  cent  of  the  dividends. 

The  double  taxation  agreement  with  Norway  provides  for  dividends 

paid  by  a  company  resident  in  one  contracting  state  to  the  resident 

of  the  other  contracting  state  to  be  exempted  from  tax  in  the  other 

85 

contracting  state. 

The  double  taxation  agreement  with  the  United  Kingdom  contains 
a  similar  provision  as  that  with  Norway  but  it  further  provides  that 
if  the  recipient  owns  ten  per  cent  or  more  of  the  class  of  shares  in 
which  the  dividends  are  paid  then  the  exemption  from  tax  is  not  app¬ 
licable  unless  such  shares  have  been  held  for  a  period  of  twelve 
months  or  more  immediately  prior  to  the  distribution  of  the  divid¬ 
ends  or  unless  the  recipient  shows  that  the  shares  were  acquired  for 
bona  fide  commercial  reasons  and  not  primarily  for  the  purpose  of 

securing  the  benefit  of  the  exemption  under  the  double  taxation 

.  86 

agreement. 

In  the  double  taxation  agreement  with  Malaysia  no  provision  is 
made  for  the  exemption  of  dividends  paid  by  a  company  resident  in 
one  contracting  state  to  a  recipient  of  the  other  contracting  state 
by  the  first-mentioned  contracting  state.  However,  it  is  provided 
that  any  tax  on  dividends  with-held  by  the  first-mentioned  cont¬ 
racting  state  is  to  be  allowed  as  a  tax  set-off  by  such  first- 
mentioned  contracting  state  in  accordance  with  its  tax  law  in 

85.  Norway,  supra  note  74>  Art. VII. 

86.  United  Kingdom,  supra  note  74>  Art. 7. 
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favour  of  the  recipient  in  the  other  contracting  state, ^  The  effect 
of  the  above  provision  is  in  fact  the  exemption  of  dividends  from 
tax  by  the  contracting  state  in  which  the  company  distributing 
the  profit  is  situated. 

The  double  taxation  agreement  with  Australia  provides  that  divid¬ 
ends  paid  by  a  company  resident  in  Singapore  or  Malaysia  out  of  profits 
derived  from  sources  in  Singapore  to  a  resident  of  Australia  who  is 
beneficially  entitled  to  such  dividends  are  exempted  from  any  tax  in 
Singapore  which  may  be  chargeable  on  such  dividends  in  addition  to  the 

tax  chargeable  in  respect  of  the  profits  of  the  company  out  of  which 

88 

such  dividends  are  paid.  If  Singapore  subsequent  to  the  signing  of 
the  double  taxation  agreement  imposes  tax  on  such  dividends,  such  tax 
must  not  exceed  fifteen  per  cent  of  the  gross  amount  of  such  dividends. 

The  double  taxation  agreements  with  Sweden  and  Denmark  respect¬ 
ively  provide  that  dividends  paid  by  a  company  resident  in  one  cont¬ 
racting  state  to  the  resident  of  the  other  contracting  state  are  exe- 

89 

mpted  from  tax  in  the  first-mentioned  contracting  state.  Should 
Singapore  subsequently  impose  tax  on  dividends  paid  by  a  company 
resident  in  Singapore  to  a  resident  of  Denmark  or  Sweden,  such  tax 
must  not  exceed  the  rate  of  fifteen  per  cent  of  the  gross  amount  of 
such  dividends.  Where  the  dividends  are  paid  by  a  company  in  Singapore 
to  a  parent  company  resident  in  Sweden  or  Denmark,  the  tax  imposed 
by  Singapore  must  not  exceed  the  rate  of  ten  per  cent  of  the  gross 

87.  Malaysia,  supra  note  74?  Art. VII. 

88.  Australia,  supra  note  74»  Art. 8. 

89.  Sweden,  supra  note  74?  Art. VII;  Denmark,  supra  note  74,  Art. VI. 
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amount  of  such  dividends*  The  term  "parent  company"  is  defined  in 
troth  the  double  taxation  agreements  to  mean  a  company  resident  in  one 
contracting  state  owning  directly  or  indirectly  not  less  than  twenty- 
five  per  cent  of  the  share  capital  of  the  company  distributing  the 
dividends  and  resident  in  the  other  contracting  state. 

In  all  the  double  taxation  agreements  the  exemption  does  not 
apply  where  the  dividends  are  attributable  to  a  permanent  establish¬ 
ment  of  the  recipient  in  the  contracting  state  in  which  the  company 
distributing  the  dividends  is  situated. 


INTEREST 

The  double  taxation  agreements  entered  into  by  Singapore  differ 
in  their  provisions  in  respect  of  interest  from  industrial  undertak¬ 
ings.  However,  in  all  the  double  taxation  agreements  the  contracting 
state  in  which  the  interest  is  paid  is  deemed  to  be  the  country  of 
the  source  of  income. 

In  the  double  taxation  agreements  with  Norway  and  the  United 
Kingdom  no  mention  is  made  in  respect  of  interest  except  for  the  prov¬ 
ision  that  the  contracting  state  in  which  the  interest  is  paid  is  the 
country  of  the  source  of  income.  However,  if  interest  is  paid  to  an 
enterprise  of  the  other  contracting  state  and  forms  part  of  its 
trading  profits,  such  interest  is  exempted  from  tax  in  the  country  of 
the  source  of  income  unless  it  is  attributable  to  a  permanent  estab¬ 
lishment  of  the  recipient  enterprise  in  the  country  of  the  source  of 
income. 

The  double  taxation  agreements  with  Japan,  Malaysia,  Australia, 
Sweden  and  Denmark  contain  the  provision  that  where  owing  to  the 


' 
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special  relationship  between  the  payer  and  the  recipient  or  between 
both  of  them  and  some  other  person,  the  amount  of  interest  paid, 
having  regard  to  the  indebtedness  for  which  it  is  paid,  exceeds  the 
amount  which  would  have  been  agreed  upon  by  the  payer  and  the  recip¬ 
ient  in  the  absence  of  such  relationship  and  dealing  with  each  other 
at  arm’s  length,  the  exemption  from  tax  applies  only  to  the  last- 
mentioned  amount  and  the  excess  shall  be  liable  to  tax  accordingly 
in  the  contracting  state  which  is  the  country  of  the  source  of  inco- 
me.7  This  limitation  prevents  the  provisions  of  the  double  taxation 
agreement  from  being  used  as  a  means  of  evasion  of  tax  especially  in 
dealings  between  the  parent  company  and  its  subsidiary. 

The  double  taxation  agreement  with  Australia  further  provides 
that  the  contracting  state  which  is  the  country  of  the  source  of 
income  has  the  right  to  tax  interest  paid  to  the  resident  of  the 

other  contracting  state  at  a  rate  not  exceeding  ten  per  cent  of  the 

91 

gross  amount  of  such  interest.  Interest  is  also  defined  in  the 

double  taxation  agreement  with  Australia  to  mean  interests  and 

amounts  in  the  nature  of  interest,  on  bonds,  securities,  debentures 

92 

or  any  form  of  indebtedness. 

Under  the  double  taxation  agreements  with  Sweden  and  Denmark 
the  rate  of  tax  chargeable  by  the  contracting  state  which  is  the 
country  of  the  source  of  income  must  not  exceed  fifteen  per  cent  of 

90.  Japan,  surra  note  74?  Art. VII;  Malaysia,  supra  note  74?  Art.  XV; 
Australia,  supra  note  74?  Art. 9;  Sweden,  supra  note  74?  Art. VIII 
and  Denmark,  surra  note  74?  Art. VII. 

91.  Australia,  supra  note  74?  Art.9» 

92.  Ibid. 
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the  gross  amount  of  such  interest.  Further,  where  the  enterprise 
paying  the  interest  is  engaged  in  an  industrial  undertaking  relat¬ 
ing  to  the  manufacture,  assembling  and  processing,  construction, 
civil  engineering  and  shipbuilding,  production  of  electricity, 
hydraulic  power,  gas  or  the  supply  of  water,  or  fishing,  the  rate 
of  tax  must  not  exceed  ten  per  cent  of  the  gross  amount  of  the  in¬ 
terest. 

In  the  double  taxation  agreement  with  Japan,  interest  paid  to 

the  resident  of  one  contracting  state  by  an  enterprise  resident  in 

the  other  contracting  state  engaged  in  an  industrial  undertaking 

93 

is  executed  from  tax  in  the  other  contracting  state.  The  term 
industrial  undertaking  in  the  double  taxation  agreement  with  Japan 
refers  to  manufacturing,  processing,  ship-building,  ship-breaking 
and  ship-docking,  mining  including  the  working  of  a  quarry  or  any 
other  source  of  mineral  deposits,  plantation,  agriculture,  forestry 
and  any  other  undertaking  which  may  be  declared  an  industrial  under¬ 
taking  for  the  purposes  of  tax  relief  in  the  double  taxation  agree¬ 
ment  by  the  competent  authority  of  the  contracting  state  in  which 
the  undertaking  is  situated. 

RESIDENCE  FT  MORE  THAI!  CaTE  CONTRACTING  STATE 

Exemptions  under  the  double  taxation  agreement  are  not  available 
to  taxpayers  who  are  resident  for  tax  purposes  in  both  contracting 
states.  Such  taxpayers  can  seek  relief  only  by  way  of  credit  for 

93.  Japan,  supra  note  74>  Art. VII. 
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the  tax  paid  to  one  contracting  state  against  the  tax  of  the 
other  contracting  state  in  accordance  with  the  provisions  of  the 
double  taxation  agreement* 


RELIEF  BY  CREDIT 

Relief  by  way  of  credit  is  given  in  respect  of  income  which 
remains  taxable  in  both  contracting  states.  This  form  of  relief 
is  given  mainly  in  the  following  types  of  income 

1.  trading  profits  of  a  person  resident  in  one  contracting 
state  attributable  to  his  permanent  establishment  in 
the  other  contracting  state; 

2.  dividends  paid  to  a  person  resident  in  one  contracting 
state  by  a  company  resident  in  the  other  contracting 
state; 

3*  income  arising  to  a  person  resident  in  one  contracting 
state  from  real  property  in  the  other  contracting  state; 
and 

4.  any  income  arising  from  one  contracting  state  to  a  person 
resident  in  the  other  contracting  state  when  the  cond¬ 
itions  of  the  double  taxation  agreement  under  which  it 
would  have  been  exempted  by  one  contracting  state  are  not 
fulfilled  as  in  the  case  of  a  taxpayer  resident  in  both 


contracting  stat es 
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The  general  rule  governing  the  grant  of  credit  is  that  the 
contracting  state  which  is  the  country  of  residence  of  the  taxpayer 
gives  credit  against  its  tax  in  respect  of  any  tax  paid  hy  its 
resident  taxpayer  to  the  other  contracting  state.  The  extent  and 
conditions  of  such  credit  differ  in  detail  in  the  double  taxation 
agreements  entered  into  by  Singapore. 

In  the  double  taxation  agreement  with  Norway  a  blanket  provis¬ 
ion  provides  that  where  a  resident  of  Norway  derives  income  from 
sources  within  Singapore  other  than  profits  relating  to  the  operat¬ 
ion  of  ships  and  aircraft,  and  that  income  in  accordance  with  the 

provisions  of  the  double  taxation  agreement  is  subject  to  tax  in 

94 

Singapore,  Norway  shall  exempt  such  income  from  Norwegian  tax.  In 
the  case  of  profits  relating  to  the  operation  of  ships  and  aircraft, 
the  double  taxation  agreement  provides  that  where  the  enterprise  of 
one  contracting  state  operating  ships  and  aircraft  in  international 
traffic  derives  profits  from  such  operations  carried  on  in  the  other 
contracting  state,  the  tax  charged  in  the  other  contracting  state  in 
respect  of  such  profits  shall  be  reduced  by  an  amount  equal  to  fifty 
per  cent  thereof,  and  the  reduced  amount  of  the  tax  payable  on  such 
profits  shall  be  allowed  as  credit  against  the  tax  charged  in  resp¬ 
ect  of  such  profits  by  the  first-mentioned  contracting  state  which 
is  the  country  of  residence  of  the  taxpayer. 

94.  Norway,  supra  note  74?  Art.XVIl(3). 
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In  the  double  taxation  agreement  with  Japan,  the  credit  grant¬ 
ed  against  Japanese  tax  in  respect  of  the  tax  payable  by  its  resid¬ 
ent  on  income  derived  from  sources  within  Singapore  is  limited  to 
an  amount  which  must  not  exceed  that  proportion  of  Japanese  tax 
which  that  income  or  the  entire  income  subject  to  Japanese  tax, 

whichever  is  the  lesser  bears  to  the  entire  income  subject  to  Japan- 
95 

ese  tax.  Further,  where  the  income  is  dividend  paid  by  a  corporat¬ 
ion  resident  in  Singapore,  the  amount  of  Singapore  tax  payable  by 
the  corporation  on  the  profits  out  of  which  the  dividend  is  paid  is 
not  deemed  to  be  tax  payable  by  the  taxpayer  and  credit  is  not  gran¬ 
ted  in  respect  of  such  tax  accordingly. 

In  the  double  taxation  agreement  with  the  United  Kingdom,  a 
resident  of  the  United  Kingdom  who  received  income  in  the  form  of  an 
ordinary  dividend  paid  before  April  6,  1966  by  a  company  resident  in 
Singapore  is  granted  credit  against  British  tax  in  respect  of  not 
only  the  tax  paid  on  such  dividend  in  Singapore  but  also  the  Singa¬ 
pore  tax  payable  by  the  company  in  respect  of  its  profits  out  of 

96 

which  the  dividend  is  paid.  Where  the  dividend  is  paid  on  partici¬ 
pating  preferential  shares  and  representing  both  dividend  at  the 
fixed  rate  to  which  the  shares  are  entitled  and  an  additional  part¬ 
icipation  in  profits,  credit  given  by  the  United  Kingdom  is  in  resp¬ 
ect  of  the  Singapore  tax  payable  by  the  company  only  for  the  amount 
exceeding  the  dividend  at  the  fixed  rate.  Where  the  dividend  is  paid 
after  April  6,  1966  the  credit  granted  does  not  take  into  account 

95.  Japan,  supra  note  74»  Art. XIY(3) (a) . 

96.  United  Kingdom,  supra  note  74>  Art.l8(3)(b)  and  (c). 
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Singapore  tax  which  is  not  specifically  chargeable  on  the  dividend 
but  is  tax,  whether  deducted  from  the  dividend  or  not,  chargeable 
in  respect  of  the  profits  or  income  of  the  company  paying  the  div¬ 
idend.  However,  where  the  recipient  resident  in  the  United  Kingdom 
is  a  company  controlling  directly  or  indirectly  not  less  than  ten 
per  cent  of  the  voting  power  of  the  Singapore  company,  the  credit 
granted  by  the  United  Kingdom  takes  into  account,  in  addition  to 
any  Singapore  tax  chargeable  specifically  on  the  dividend,  the  Sing¬ 
apore  tax  payable  in  respect  of  the  profits  by  the  company  distrib¬ 
uting  the  dividend. 

The  double  taxation  agreement  with  Malaysia  provides  that  for 

the  purposes  of  tax  credit  by  Malaysia,  the  amount  to  be  credited  is 

to  be  arrived  at  in  accordance  with  the  tax  laws  in  Malaysia  and  not 

the  actual  amount  of  Singapore  tax  paid  by  its  resident  on  income 
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derived  from  sources  within  Singapore. 

The  double  taxation  agreement  with  Australia  provides  that  where 
the  income  derived  from  sources  within  one  contracting  state  by  a 
resident  of  the  other  contracting  state  is  in  the  form  of  dividend, 
the  tax  credit  granted  by  the  other  contracting  state  is  applicable 
only  to  tax  paid  to  the  first-mentioned  contracting  state  on  the  di¬ 
vidend  and  not  the  tax  paid  in  respect  of  the  profits  out  of  which  the 

98 

dividend  is  paid.  However,  where  the  recipient  is  a  company  resid¬ 
ent  in  Australia ani  owns  ten  per  cent  of  the  paid-up  share  capital 

97.  Malaysia,  sunra  note  74>  Art. XVIII(3) . 

98.  Australia,  supra  note  74>  Art.l8. 
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in  the  company  resident  in  Singapore  distributing  the  dividend,  the 
recipient  company  is  entitled  to  a  rebate  in  its  assessment  at  the 
average  rate  of  tax  payable  in  respect  of  the  dividend  included  in 
its  taxable  income. 

The  tax  credit  granted  by  Sweden  under  the  provisions  of  the 
double  taxation  agreement  for  any  Singapore  tax  paid  by  its  reside¬ 
nt  on  income  derived  from  sources  within  Singapore  is  limited  to 

an  amount  which  must  not  exceed  that  part  of  the  Swedish  tax  as 
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computed  before  the  deduction  was  given.  However,  dividend  paid 
by  a  company  resident  in  Singapore  to  a  company  resident  in  Sweden 
is  exempted  from  Swedish  tax  subject  to  the  provision  that  the  prin¬ 
cipal  part  of  the  profits  of  the  company  paying  the  dividend  must 
arise,  directly  or  indirectly,  from  business  activities  other  than 
the  management  of  securities  and  other  similar  movable  property  and 
that  such  activities  are  carried  on  within  Singapore  by  the  company 
paying  the  dividend  or  by  a  company  in  which  it  owns  at  least  twenty- 
five  per  cent  of  the  share  capital. 

Credit  is  also  provided  against  Swedish  tax  in  respect  of  tax 
payable  in  Singapore  on  the  following  items  of  income  from  sources 
within  Singapore  in  the  case  ofs- 

1.  dividends,  an  amount  of  fifteen  per  cent  of  the  net  amount 
of  the  dividend  received.  If,  however,  Singapore  imposes 
tax  on  dividend  payable  by  a  company  resident  in  Sweden 
in  addition  to  the  tax  chargeable  in  respect  of  the  profits 

99.  Sweden,  supra  note  74»  Art.  XIX. 


*  * 


or  income  of  the  company  paying  such  dividend,  the  amount 
to  he  credited  against  Swedish  tax  is  fifteen  per  cent  of 
the  gross  amount  of  the  dividend  received; 

2.  interest  paid  hy  an  enterprise  resident  in  Singapore  and 
engaged  in  an  industrial  undertaking  as  defined  in  the 
double  taxation  agreement,  the  amount  to  be  credited 
against  Swedish  tax  is  fifteen  per  cent  of  the  gross  amount 
of  the  interest  received. 

The  above  amounts  credited,  however,  must  not  exceed  that  part  of 
the  Swedish  income  tax  as  computed  before  the  deduction  is  given 
which  is  appropriate  to  the  dividend  or  the  interest  and  is  applic¬ 
able  only  in  the  first  ten  years  from  the  date  of  effect  of  the 
double  taxation  agreement. 

The  double  taxation  agreement  with  Denmark  provides  that  any 
income  received  by  a  resident  of  Denmark  from  source  within  Singa¬ 
pore  and  which  according  to  the  double  taxation  agreement  is  taxable 
in  Singapore  is  exempted  from  Danish  tax  subject,  however,  to  Den¬ 
mark  having  the  right  to  take  into  account  such  income  in  the  deter¬ 
mination  of  its  rate  of  tax.101  Should  Singapore  impose  tax  on  div¬ 
idend  paid  by  a  company  resident  in  Singapore  to  a  resident  of  Den¬ 
mark  in  addition  to  the  tax  chargeable  in  respect  of  the  profits  or 


100.  Sweden,  supra  note  74>  Art. VIII,  industrial  under taking  is  def¬ 
ined  to  mean  an  undertaking  engaged  in  manufacturing,  assembli¬ 
ng  and  processing,  construction,  civil  engineering  and  ship¬ 
building,  production  of  electricity,  hydraulic  power,  gas  or  the 
supply  of  water,  or  fishing. 

101.  Denmark,  supra  note  74>  Art. XVIl( 3) (a) . 


'  * 
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income  of  the  company  paying  such  dividend,  the  exemption  from 
Danish  tax  is  applicable  only  to  such  dividend  paid  to  a  company 
resident  in  Denmark  and  which  owns  at  least  twenty-five  per  cent 
of  the  share  capital  of  the  company  paying  such  dividend. 

TAX  SPARING 

In  the  double  taxation  agreement  with  Japan,  Norway,  the  United 
Kingdom  and  Australia  provision  is  made  for  tax  sparing  by  the  afore¬ 
said  countries  by  crediting  against  the  respective  tax  of  the  afore¬ 
said  countries  in  favour  of  their  taxpayer  Singapore  tax  which  would 
have  been  payable  by  their  taxpayer  on  income  derived  from  sources 
within  Singapore  but  for  the  tax  reliefs  unilaterally  granted  by  the 
Singapore  government  to  promote  development  therein. 

The  double  taxation  agreement  with  Norway  provides  for  the  exe¬ 
mption  from  Norwegian  tax  of  all  profits  or  dividends  which  have 

been  exempted  from  Singapore  tax  under  the  repealed  Pioneer  Indust- 

102 

ries  Ordinance  or  any  other  legislation  of  a  substantially  simil- 

103 

ar  character  which  may  be  enacted  in  lieu  of  that  Ordinance,  Thus 
tax  exemptions  granted  under  the  Act  comes  within  the  above  provision. 

In  the  double  taxation  agreement  with  Australia  the  tax  sparing 
is  limited  only  to  income  in  the  nature  of  interest  or  royalties  in 
respect  of  which  an  exemption  or  reduction  of  tax  has  been  grant¬ 
ed  under  the  Act  in  Singapore  or  any  provision  which  may  subseq¬ 
uently  he  enacted  granting  exemption  from  or  reduotion  of  tax 

102.  No. 1  of  1959- 

103.  Norway,  supra  note  74>  Art. XVIl(4) (a) . 
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which  may  he  agreed  hy  the  contracting  states  is  deemed  to  he  Sing¬ 
apore  tax  which  have  heen  duly  paid,  or  the  Singapore  tax  paid  is 
deemed  to  have  heen  increased  hy  the  amount  equal  to  the  amount  hy 
which  the  Singapore  tax  that  otherwise  would  have  heen  payable  is 
reduced  hy  the  exemption  or  reduction  granted.  The  tax  sparing 
provided  for  in  the  double  taxation  agreement  with  Australia  is  only 
for  a  limited  period  and  does  not  apply  to  any  income  derived  after 
the  year  of  income  that  ends  on  June  1974  or  any  later  date  that 
may  he  agreed  upon  hy  the  contracting  states. 

In  the  double  taxation  agreement  with  Japan,  for  purposes  of 
tax  sparing  against  Japanese  tax  in  respect  of  any  tax  payable  hy  a 
resident  in  Japan  on  income  derived  from  sources  within  Singapore, 
the  amount  of  Singapore  tax  exempted  under  the  Repealed  Pioneer  Ind¬ 
ustries  Ordinance  or  any  subsequent  legislation  of  a  similar  nature 
is  deemed  to  have  heen  paid  hy  the  taxpayer  resident  in  Japan  and 

credit  against  Japanese  tax  is  granted  for  such  exempted  amount  of 

105 

Singapore  tax  accordingly.  However,  the  amount  allowed  as  credit 
against  Japanese  tax  must  not  exceed  the  scope  of  the  benefit  accor¬ 
ded  under  the  provisions  of  the  current  legislations  in  Singapore 
granting  such  tax  exemption  as  in  effect  on  the  date  of  the  signing 
of  the  double  taxation  agreement. 

The  double  taxation  agreement  with  the  United  Kingdom  provides 
that  Singapore  tax  payable  hy  a  taxpayer  resident  in  the  United 

104.  Australia,  supra  note  74»  Art. 18(3)  and  (4)» 

105.  Japan,  supra  note  74>  Art.  XIV ( 3) (b) ,  (c)  and  (d). 
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Kingdom  and  for  which  credit  is  given  against  British  tax  includes 

any  amount  which  would  have  been  payable  as  Singapore  tax  for  any 

year  of  assessment  but  for  the  exemption  or  reduction  of  the  tax 

granted  for  that  year  or  part  thereof  under  the  provisions  of  the 

repealed  Pioneer  Industries  Ordinance  so  far  as  they  were  in  force 

at  the  date  of  the  signing  of  the  double  taxation  agreement,  or 

have  been  modified  only  in  minor  respects  so  as  not  to  affect  their 

natural  character  or  any  other  provisions  which  may  subsequently  be 

made  which  are  agreed  by  the  contracting  states  to  be  substantially 

similar  in  character. In  respect  of  royalties  which  have  been 

granted  exemption  or  reduction  from  Singapore  tax,  credit  against 

British  tax  is  given  in  respect  of  an  amount  not  exceeding  a  sum 

equivalent  to  twenty  per  cent  of  the  Singapore  tax  which  would  have 

been  payable  but  for  the  exemption  granted. 

The  effect  of  the  aforesaid  tax  sparing  provisions  enables 

the  foreign  investors  from  the  aforesaid  countries  to  fully  enjoy 

the  benefits  of  the  unilateral  tax  reliefs  granted  by  Singapore 

under  its  investment  incentive  law. 

The  double  taxation  agreement  made  with  Malaysia  in  1966 

provided  for  reciprocal  arrangements  whereby  a  taxpayer  resident 

in  Malaysia  is  exempted  from  Malaysian  tax  on  income  derived 

from  sources  within  Singapore  which  is  in  the  form  of  profits  or 

dividends  which  have  been  exempted  from  Singapore  tax  under 

107 

the  investment  incentive  laws  of  Singapore, 

106.  United  Kingdom,  surra  note  74>  Art. 18(4). 

107.  Singapore  Government  Gazette,  S.L.No.173  of  1966,  Art.VIl(3). 
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A  taxpayer  resident  in  Singapore  is  likewise  exempted  from  Singa¬ 
pore  tax  on  profits  or  dividends  which  have  been  exempted  from  Mal¬ 
aysian  tax  under  the  provisions  of  any  law  for  the  time  being  in 
force  in  Malaysia  or  any  part  thereof  relating  to  the  exemption  of 
of  profits  or  dividends  of  pioneer  industries.  The  subsequent  double 
taxation  agreement  with  Malaysia  made  in  1968  which  replaced  the  do¬ 
uble  taxation  agreement  of  1966  made  no  reference  whatsoever  to  the 
tax  reliefs  granted  by  either  contracting  state  under  its  laws  to 
promote  industrial  development 

EQUAL  TREATMENT 

Except  for  the  double  taxation  agreements  with  Malaysia  and 
Australia  which  are  silent  on  the  matter,  ail  the  other  double  tax¬ 
ation  agreements  contain  the  provision  that  the  citizens  of  one  con¬ 
tracting  state  are  not  to  be  discriminated  against  by  the  other  con¬ 
tracting  state  under  the  tax  laws  of  the  respective  contracting 
states  and  are  not  to  be  subjected  to  any  taxation  or  any  require¬ 
ment  connected  therewith  which  is  other,  higher  or  more  burdensome 
than  the  taxation  or  connected  requirements  to  which  citizens  of 
that  other  contracting  state  in  the  same  circumstances  are  or  may 

10g 

he  subjected  to.  The  taxpayer  resident  in  the  other  contracting 
state,  if  an  individual,  is  by  virtue  of  the  equal  treatment  provi¬ 
sion  subjected  to  the  graduated  scale  of  tax  applicable  to  the  indiv¬ 
idual  taxpayer  resident  in  Singapore  instead  of  the  flat  rate  of 


108.  Japan,  supra  note  74?  Art. XIX;  Norway,  supra  note  74?  Art. XIX; 
United  Kingdom,  supra  note  74?  Art. 20;  Sweden,  supra  note  74, 
Art.  XXI;  and  Denmark,  supra  note  74?  Art.  XVII. 


. 
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forty  per  cent  on  every  chargeable  Singapore  dollar  which  is  appli- 

109 

cable  to  all  taxpayers  who  are  non-residents  of  Singapore.  Where 
the  taxpayer  is  a  company  no  added  benefit  is  given  under  the  above 
equal  treatment  provision  in  term  of  the  current  rate  of  tax  payable 
as  a  company  whether  a  resident  or  a  non-resident  of  Singapore  is 
subjected  to  the  flat  rate  of  forty  per  cent  on  every  chargeable 
Singapore  dollar. However,  the  contracting  states  are  not  obliged 
to  grant  to  the  taxpayer  resident  in  the  other  contracting  state 
the  personal  allowances,  reliefs  and  reductions  which  are  for  tax 
purposes  available  under  the  respective  tax  laws  of  the  contracting 
states  only  to  their  citizens.^'*' 


AIUINISTRATIVE  REMEDY 

All  the  double  taxation  agreements  entered  into  by  Singapore 
confer  the  right  to  the  taxpayer  of  the  contracting  states  to  pre¬ 
sent  his  case  to  the  competent  authority  of  the  contracting  state 


109.  Income  Tax  Ordinance,  Chapter  166  (Reprint:  May  25>  1966), 

ss.42  and  43(b).  The  rates  of  income  tax  payable  by  a  resident 
taxpayer  in  Singapore  on  the  chargeable  income  are  as  follows:— 


Chargeable  Income  Rate 

For  every  dollar  of  the  first  S3  2,500  .  6<% 

For  every  dollar  of  the  next  S$  2,500  .....  9 % 

For  every  dollar  of  the  next  S3  2,500  .....12% 

For  every  dollar  of  the  next  S$  2,500  . 15% 

For  every  dollar  of  the  next  S3  5>°00  *....20% 

For  every  dollar  of  the  next  S3  5? 000 . 23% 

For  every  dollar  of  the  next  S3  5*000  . 25% 

For  every  dollar  of  the  next  S3  10,000  . 30% 

For  every  dollar  of  the  next  S3  15*000  .....40% 

For  every  dollar  exceeding  S3  50,000  . 50% 


110.  Income  Tax  Ordinance,  supra  note  105,  s. 43(h). 

111.  Supra  note  108. 
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which  is  his  country  of  residence  when  he  can  prove  that  the  action 
of  the  competent  authority  of  either  contracting  state  has  resulted 
or  is  likely  to  result  in  double  taxation.  On  a  prima  facie  case 
being  made  out  the  competent  authority  of  the  contracting  state 
which  is  the  taxpayer's  country  of  residence  is  empowered  under  the 
double  taxation  agreement  to  come  to  an  agreement  with  the  competent 
authority  of  the  other  contracting  state  with  a  view  to  avoiding  the 
aforesaid  double  taxation.  The  double  taxation  agreement  does  not 
impose  any  obligation  on  the  competent  authorities  of  the  contract¬ 
ing  states  to  give  the  aggrieved  taxpayer  any  opportunity  to  be 
heard  prior  to  reaching  an  agreement.  If  the  taxpayer  is  aggrieved 
by  the  decision,  his  remedy  is  under  the  tax  laws  of  the  contracting 
state  which  makes  the  assessment. 

Discretionary  power  under  the  double  taxation  agreement  is 
given  to  the  competent  authorities  of  the  contracting  states  which 
are  administrative  bodies  to  dispose  of  matters  judicial  arising 
under  the  double  taxation  agreement,  including  difficulties  or  doubts 
arising  out  of  the  interpretation  or  application  of  the  double  taxat¬ 
ion  agreement  to  the  facts  of  a  case.  This  is  justified  on  the  ground 
of  making  an  international  agreement  between  two  sovereign  states 
workable  without  the  necessity  of  having  to  submit  every  dispute  to 
be  resolved  by  an  international  tribunal. 

112.  Japan,  supra  note  74?  Art. XVI;  Norway,  supra  note  74?  Art. XX; 
United  Kingdom,  supra  note  74?  Art. 21;  Malaysia,  supra  note  74? 
Art. XX;  Australia,  supra  note  74?  Art. 20;  Sweden,  supra 
note  74?  Art. XXII;  and  Denmark,  supra  note  74?  Art. XIX. 


. 


. 
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Except  for  the  double  taxation  agreements  with  Malaysia  and  Den¬ 
mark,  all  the  double  taxation  agreements  entered  into  by  Singapore 
are  now  determinable  at  any  time  by  either  contracting  state  giving 
six  months  written  notice  on  or  before  June  30.^^  The  double  taxat¬ 
ion  agreements  with  Malaysia  and  Denmark  are  determinable  by  the 
same  procedure  after  the  year  1974* 


SUMMARY 

The  provisions  of  the  double  taxation  agreement  generally  prov¬ 
ide  for  the  prevention  of  double  taxation  and  discrimination  by  one 
contracting  state  against  the  taxpayer  of  the  other  contracting  state. 
The  details  of  the  provisions  depend  on  the  interests  and  priorities 
of  the  contracting  states.  It  is  relevant  to  note  that  the  double  tax¬ 
ation  agreements  made  with  Malaysia  and  Australia  respectively  do  not 
contain  a  provision  against  the  discrimination  by  one  contracting  slate 
against  the  national  of  the  other  contracting  state.  Singapore 
was  able  to  secure  full  tax  sparing  for  the  tax  relief  unilater¬ 
ally  granted  under  her  investment  incentive  law  in  the  double  taxat¬ 
ion  agreement  with  Norway.  Limited  tax  sparing  is  also  secured  in 
the  double  taxation  agreements  with  Australia,  Japan  and  the  United 
Kingdom.  If  Singapore  has  been  able  to  obtain  full  tax  sparing  for 


113.  Japan,  supra  note  74?  Art. XX;  Norway,  supra  note  74?  Art. XXII; 
United  Kingdom,  supra  note  74?  Art. 24?  Australia,  supra  note  74? 
Art. 22;  Sweden,  supra  note  74?  Art. XXIV. 

114.  Malaysia,  supra  note  74?  Art. XXII;  Denmark,  supra  note  74? 

Art.  XXIII. 
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her  unilateral  tax  relief,  the  investors  from  the  countries  which 
have  entered  into  double  taxation  agreements  with  her  would  then 
have  the  full  benefit  of  the  tax  concessions  offered  under  her  in¬ 
vestment  incentive  law.  The  tax  laws  of  the  aforesaid  countries 
would  then  have  no  bearing  on  the  effect  of  the  tax  concessions 
under  the  investment  incentive  law  of  Singapore. 

The  double  taxation  agreement  is  of  effect  only  if  the  contract¬ 
ing  states  honour  the  provisions  therein.  The  provisions  must  also 
operate  for  a  sufficient  period  of  time  before  they  can  be  considered 
of  any  profound  effect.  The  double  taxation  agreements  made  with 
Japan,  Australia,  ITorway,  Sweden  and  the  United  Kingdom  are  now  det¬ 
erminable  at  any  time  by  either  contracting  states.  The  double  tax¬ 
ation  agreement  with  Malaysia  and  Denmark  are  determinable  at  any 
time  after  1974*  It  is  conceivable  that  should  there  be  a  change  in 
the  circumstances  and  needs  of  either  contracting  states,  the  double 
taxation  agreement  is  likely  to  be  determined  and  replaced  by  a 
new  agreement.  Thus  the  double  taxation  agreement  made  with  Malaysia 

in  1966  was  determined  and  replaced  by  another  agreement  in  1968 

115 

which  omitted  the  important  provision  for  tax  sparing.  It  is  the¬ 
refore  questionable  whether  the  foreign  investor  can  safely  depend 
on  the  provisions  of  the  double  taxation  agreement  in  calculating 
and  projecting  his  tax  liability  on  income  from  sources  within  Sing¬ 
apore. 


115.  See  above  p.60. 


. 
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The  double  taxation  agreement  is  therefore  of  limited  benefit 
depending  on  the  terms  and  period  of  duration.  Like  any  other  int¬ 
ernational  agreement,  it  is  also  dependent  on  the  contracting  states 
observing  the  provisions  therein  before  any  benefit  can  be  derived 


therefrom 
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CHAPTER  IV 

DT7ESTICTT  CLIMATE 

Tax  incentives  granted  by  a  capital  importing  country  are  not 
the  only  influencing  factor  in  attracting  foreign  capital  although 
they  are  material  in  relation  to  the  possible  returns  of  the  inves- 
tmsnt  to  the  foreign  investor#  The  investment  climate  of  the  cap¬ 
ital  importing  country  is  another  influencing  factor  in  determining 
whether  the  foreign  investor  considers  it  worth  the  extra  effort  to 
invest  in  a  foreign  country  where  the  economic  conditions  and  play 
of  market  forces  are  in  most  cases  alien  to  him.  The  investment  cli¬ 
mate  does  not  depend  only  on  the  basic  facilities  available  such  as 
electrio  power,  good  transportation  and  a  reasonable  market  to  ensure 
profitable  returns  but  also  the  actions  of  the  government  of  the 
capital  importing  country  which  are  decisive  in  creating  either  a 
conducive  or  adverse  investment  climate.  Governmental  actions  may 
be  in  the  form  of  controlling  the  types  of  investment  which  the  for¬ 
eign  investor  can  participate  in  with  the  further  requirement  for 
local  participation  and  employment  of  local  labour  in  accordance 
with  its  national  economic  programme. 

Governmental  interference  is  not  a  new  idea  and  neither  is  it 
confined  only  to  the  underdeveloped  and  developing  countries.  In 
all  countries  there  is  governmental  interference  in  the  economy  of 

116.  See  generally,  Fatouros,  Obstacles  to  Private  Foreign  Invest¬ 
ment  in  Underdeveloped  Countries,  (1961)  2  Current  Law  and 
Social  Problems  194-242?  Brandon,  Legal  Deterrents  and  Incent¬ 
ives  to  Private  Foreign  Investments,  (1958)  43  Grotius  Society 
39-60. 
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117 

the  country  and  the  difference  is  only  a  question  of  degree. 
Governmental  interference  also  need  not  necessarily  he  an  obstruction. 
In  the  "underdeveloped  and  developing  countries,  the  weakness  of  the 
private  sector  in  the  country’s  economy  is  one  of  the  chief  factor 
for  the  high  degree  of  governmental  interference.  In  order  to  ensure 
progress  and  development  in  the  country’s  economy,  the  government 
is  forced  to  be  directly  involved  when  the  private  sector  is  reluct¬ 
ant  to  respond  and  plan  the  country’s  economy  to  ensure  that  the 
country  does  not  suffer  particularly  from  an  adverse  balance  of  pay¬ 
ments,  This  would  mean  that  the  government  has  to  impose  certain  re¬ 
strictions  to  ensure  that  investments,  especially  foreign  investments 
in  the  country  do  not  have  the  effect  of  bringing  about  an  adverse 
balance  of  payments.  Exchange  control  restrictions  are  therefore  nec¬ 
essary  but  they  give  rise  to  the  foreign  investor’s  fear  that  his 
right  to  remit  profits  or  to  repatriate  his  capital  to  his  home  coun¬ 
try  should  he  decide  to  assign,  contract  or  wind  up  his  investment 
would  be  adversely  affected  by  exchange  control  restrictions.  Exch¬ 
ange  control  restrictions  may  also  make  it  difficult  to  employ  the 
necessary  foreign  personnel  as  the  remuneration  of  such  foreign  per¬ 
sonnel  may  not  be  permitted  to  be  remitted  to  their  home  country. 

Governmental  interference  and  restrictions  may  also  be  in  the 
form  of  the  ratio  of  local  labour  required  to  be  employed  in  any 
foreign-owned  venture,  compulsory  local  participation  in  a  proportion 

117.  For  a  theoretical  statement  of  the  wider  issues  involved  see 

Stone,  The  Myths  of  Planning  and  Laissez-Faires  a  Re-Orientation, 
(1949)  16  George  Washington  Law  Review  1. 


■ 
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of  the  shares  and  control  of  the  business  thus  affecting  the  runn¬ 
ing  of  the  foreign- owned  business.  These  are  often  referred  to  as 
"creeping  expropriation"  being  the  more  subtle  forms  whereby  the 
government  forces  the  control  of  the  foreign-owned  business  out  of 
the  foreign  investor's  hand  without  the  overt  act  of  expropriation. 

Expropriation  is  the  most  extreme  form  of  governmental  inter¬ 
ference  with  private  property.  In  principle  private  property  is 
subject  to  the  municipal  law  of  the  sovereign  state  in  which  it  is 
situated  and  it  is  left  to  every  sovereign  state  to  decide  for  it¬ 
self  on  its  internal  politics,  social  and  economic  structures  the 
need  to  expropriate  property  including  those  belonging  to  foreigners 
within  its  jurisdiction.  However,  in  accordance  with  international 
law,  property  belonging  to  foreigners  may  be  expropriated  only  in 
the  public  interest  without  unjustifiable  discrimination  and  on  pay¬ 
ment  of  full  or  adequate,  prompt  and  effective  compensation.  To  the 
foreign  investor  the  above  is  not  adequate  protection  as  he  is  dep¬ 
endent  on  his  state  being  willing  to  support  his  claim  on  the  inter¬ 
national  level  against  the  expropriating  state  after  he  has  exhaust¬ 
ed  all  local  remedies  which  in  most  cases  is  time  consuming  and  means 
in  term  of  business  loss  of  income.  The  willingness  of  the  injured 
foreign  investor's  state  to  proceed  with  the  claim  on  the  int¬ 
ernational  level  is  also  dependent  on  politics  besides  the  jurisdic¬ 
tion  of  the  international  tribunal  and  the  willingness  of  the  expro¬ 
priating  state  to  submit  to  such  process.  Further,  any  award  made 
in  favour  of  the  injured  foreign  investor’s  state  does  not  automat¬ 
ically  devolve  to  the  benefit  of  the  injured  foreign  investor  but  is 


. 
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at  his  state's  disposal.  The  enforcement  of  the  award  is  also  at 
the  discretion  of  the  injured  foreign  investor's  state. 

The  efficiency  of  the  bureaucracy  of  the  capital  importing 
country  is  a  further  influencing  factor  on  the  investment  climate. 
Should  there  be  inefficiency  resulting  in  undue  delay  in  the  issue 
of,  for  example,  permits  for  imports  of  the  required  machinery  and 
raw  material,  residence  and  work  permits  for  the  necessary  expert 
foreign  personnel  and  other  matters  relevant  to  the  foreign  inves¬ 
tor's  business  would  result  in  the  foreign  investor's  business  be¬ 
ing  adversely  affected.  The  foreign  investor  is  also  highly  suspi¬ 
cious  that  such  delays  may  be  deliberate  discriminating  acts  against 
him.  In  such  circumstances  it  is  difficult  to  define  the  violation 
of  the  rights  of  the  foreign  investor  and  evaluate  the  amount  of 
loss  to  his  business  which  can  be  said  to  have  resulted  from  such 
events. 

The  above  are  only  some  of  the  factors  influencing  the  foreign 
investor  in  his  decision  to  invest  abroad.  Generally,  social,  econ¬ 
omic,  legal  and  political  factors  of  a  country  influence  the  inflow 
of  foreign  investment.  It  is  intended  to  discuss  only  the  legal  as¬ 
pects  of  the  rules  and  regulations  governing  investment  and  which 
therefore  have  a  bearing  on  whether  foreign  investors  will  be  favou¬ 
rably  influenced  to  invest  in  Singapore. 

GOVERMKNTAL  PARTICIPATION 

As  part  of  its  industrialization  programme,  the  Singapore  gov¬ 
ernment  has  set  up  organizations  which  are  not  only  responsible  for 
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drawing  up  the  blue  prints  of  its  industrialization  programme  but 
also  to  provide  related  services  in  order  to  create  a  healthy  in¬ 
vestment  climate  in  Singapore.  The  Singapore  government  is  aware 
that  investment  incentives  in  the  form  of  tax  reliefs  alone  are  not 
sufficient  inducement  and  that  the  foreign  investors  who  respond 
and  invest  in  Singapore  must  also  be  assured  of  full  co-operation 

and  support  at  all  levels  and  sectors  of  the  government  oomplex  and 

X  x3 

not  to  be  subjected  to  unnecessary  red  tape.  The  Singapore  gov¬ 
ernment  has  therefore  gone  to  great  length  and  pains  through  the 
Economic  Development  Board  (hereinafter  referred  to  as  "the  EDB") 

to  impress  potential  investors  of  its  efficiency  and  ability  to 

119 

dispense  with  red  tape.  At  the  same  time,  investors  are  not  ru¬ 
shed  but  are  allowed  sufficient  opportunity  to  see  the  potentiali¬ 
ties  of  Singapore  for  themselves. 

The  EDB  was  established  primarily  to  carry  out  tho  preliminary 
research  and  plan  the  industrialization  programme  of  Singapore.  It 
is  therefore  responsible  for  determining  the  types  of  industry  which 
should  be  encouraged  to  be  established  in  Singapore  and  the  site  of 
the  industrial  areas.  It  is  not  a  pre-requisite  that  the  foreign 
investor  must  consult  the  EDB  before  embarking  on  the  investment  of 
his  choice.  However,  by  consulting  the  EDB,  the  foreign  investor  is 
able  to  draw  on  the  research  and  knowledge  of  the  EDB  in  respect  of 


118.  Par  Eastern  Economic  Review,  November  22,  1966,  p.592. 

119.  Texas  Instruments,  an  American  concern,  for  example  was  estab¬ 
lished  in  Singapore  50  days  after  its  Board  of  Directors  had 
given  the  go-ahead,  Par  Eastern  Economic  Review,  Yearbook  1970, 
P • 254* 
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the  potentialities  of  his  proposed  investment  and  save  in  terms  of 
time  and  money  which  he  would  otherwise  have  to  incur  in  order  to 
carry  out  a  preliminary  survey. 

The  foreign  investor  is  also  able  to  verify  from  the  EDB  the 
availability  of  the  necessary  equipment  and  labour  and  whether  his 
proposed  project  will  qualify  for  the  tax  reliefs  granted  under  the 
investment  incentive  laws  in  Singapore.  Matters  relating  to  the 
Singapore  government’s  policies,  rules  and  regulations  relating  to 
business  may  also  be  clarified  so  that  the  foreign  investor  is  not 
subjected  to  unpleasant  surprises  after  committing  himself  to  his 
proposed  project. 

Besides  the  above  the  EBB,  prior  to  the  establishment  of  the 
Development  Bank  of  Singapore,  was  also  responsible  for  industrial 
financing  from  funds  made  available  by  the  Singapore  government.  The 
availability  of  financial  aid  is  of  importance  to  the  investor, 
whether  foreign  or  local,  as  any  paying  industrial  project  is  usu¬ 
ally  of  a  sizeable  nature  and  requires  considerable  capital  outlay. 

The  Development  Bank  of  Singapore  (hereinafter  referred  to  as 
“the  DBS”)  was  incorporated  in  1968  for  the  primary  purpose  of  tak¬ 
ing  over  the  industrial  financing  programme  of  the  EDB  as  a  result 
of  the  need  of  increased  industrial  financing  caused  by  the  establ¬ 
ishment  of  more  industrial  enterprises.  The  resources  available  to 
the  EDB  were  only  through  the  Singapore  government  but  in  the  case 
of  the  DBS,  with  the  participation  of  the  private  sector,  more  funds 
are  available  for  industrial  financing  both  directly  from  the 
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Singapore  government  and  through  credits  from  international  sources. 

The  primary  function  of  the  DBS  is  to  provide  finance  to  manu¬ 
facturing  and  processing  industries  and  to  assist  in  the  establish¬ 
ment  of  new  industries  as  well  as  to  modernize  existing  ones.  The 
DBS,  as  a  matter  of  policy,  supports  other  projects  in  line  with  the 
development  policy  of  the  Singapore  government.  The  industrial  fin¬ 
ancing  of  the  DBS  takes  the  form  of  medium  and  long  term  loans,  equ¬ 
ity  participation  and  guaranties  of  loans  raised  by  entrepreneurs 

121 

from  other  sources. 


120.  The  share  ownership  of  the  DBS  as  at  the  end  of  June  I969  was 
as  follows :- 

S$  million 


Government  of  Singapore  . .  4 8.6 

Commercial  Banks  .  25*9 

Insurance  companies  and  other  financial  instit¬ 
utions  . .  7.6 

Other  companies  and  members  of  the  public  .....  17.6 


The  Singapore  government  in  addition  provided  the  first  line 
of  credit  of  S330  million  to  meet  loans  committed  by  the  EDB 
and  transferred  to  the  DBS  and  new  loans.  A  second  line  of 
credit  of  S$50  million  was  subsequently  provided  again  by  the 
Singapore  government.  DBS  Annual  Report  1968,pp.5  and  6. 

By  the  end  of  1969  the  DBS  has  entered  into  the  following 
agreements 

(a)  loan  from  the  Asian  Development  Bank  for  S$30  million; 

(b)  loan  from  the  World  Bank  for  S$15  million;  and 

(c)  loan  from  Kreditanatalt  fur  Wiederaufbau  for  S$8  million. 
DBS  Annual  Report  1969?  p.14 

It  is  relevant  to  note  that  clause  73  of  the  Memorandum  of 
Association  of  the  DBS  provides  that  "so  long  as  any  monies 
shall  be  on  loan  to  the  DBS  by  the  Singapore  Government  and/or 
the  EDB  the  Government  of  Singapore  or  EDB  shall  be  entitled  to 
appoint  and  remove  one  Director  who  shall  hold  office  at  the 
pleasure  of  the  Government  of  Singapore  and/or  the  EDB". 

121.  As  at  December  31,  I969  the  distribution  of  DBS  industrial  fin¬ 
ancing  is  as  follows:- 

Hanufacturing  industries  ...  73 .8% 


Service  industries  .  25  % 

Primary  industries  .  1.1% 


The  total  amount  of  industrial  financing  was  S3264.6  million. 
DBS  Annual  Report  19^9?  p.10. 
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In  general  the  DBS  is  prepared  to  consider  financing  any  proj¬ 


ect  which  will  contribute  significantly  to  the  economic  growth  of 
Singapore.  Specific  factors  which  the  DBS  takes  into  consideration 
when  evaluating  applications  for  financial  assistance  includes  the 
following  -  efficient  management,  finanoial  profitability,  economic 
viability,  technical  feasibility,  employment  creation  end  skill  for¬ 


mation. 
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The  DBS  operates  on  a  business  basis  and  does  not  discri¬ 


minate  between  foreign  and  local  investors  in  its  industrial  financ- 
123 

mg. 


In  addition  the  DBS  offers  a  full  range  of  technical  and  mana- 
gerial  consultant  services  beside  banking  facilities.  The  manager¬ 
ial  consultant  services  cover  assistance  at  all  stages  -  in  the  plan¬ 
ning  and  execution  of  an  investment  project,  assistance  in  joint 
ventures  and  shareholders  negotiation,  negotiation  of  purchase  and 
marketing  agreements  and  formation  of  companies  with  related,  sec¬ 
retarial  and  registrar's  services.  The  DBS  also  offers  underwriting 
and  issuing  house  facilities  and  advice  on  tax  and  real  estate  mat¬ 
ters.  In  the  field  of  banking  facilities,  the  DBS  offers  particul¬ 
arly  to  new  companies  short  term  facilities  and  import  and  export 
financing  and  has  agency  arrangements  with  correspondents  in  the 
the  principal  cities  of  the  world. 


122.  Letter  from  DBS  to  Mah,  November  10,  1970* 

123.  As  at  December  31,  1969*  out  of  $0  firms  assisted  by  the  DBS, 
52  are  joint  ventures  and  12  are  wholly  owned  subsidiaries  of 
foreign  companies.  Financial  assistance  of  all  forms  to  these 
64  firms  constituted  75%  or  almost  SS200  million  of  total 
assistance  committed.  DBS  Annual  Report,  1969,  p.12. 


, 
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The  Singapore  government  has  also  made  a  concerted  effort  to 
find  markets  for  Singapore  manufactured  goods  to  ensure  that  its 
industrialization  programme  and  investment  incentives  are  not  null¬ 
ified  by  the  lack  of  markets.  To  date  Singapore  has  entered  into 
bilateral  trade  agreements  with  eleven  countries.  4  The  trade  agr¬ 
eements  are  basically  commercial  treaties  intended  primarily  to  fac¬ 
ilitate  trade  and  commerce  and  to  provide  protection  for  traders 
and  their  goods. 

"With  the  exception  of  the  trade  agreement  with  Zambia,  the  oth¬ 
er  trade  agreements  provide  for  the  most  favoured  nation  treatment 
to  be  accorded  by  one  contracting  state  to  the  other  contracting 
state  in  all  matters  relating  to  trade  and  especially  pertaining  to 
the  granting  of  licences  for  import  and  export  of  goods  listed  in 
the  trade  agreements  into  the  respective  contracting  state  in 


124.  The  reference  given  in  respect  of  the  trade  agreements  entered 
into  by  Singapore  with  the  following  countries  is  in  accordance 
with  their  notification  in  the  Singapore  Government  Gazette 
except  where  such  trade  agreement  has  not  been  duly  notified, 
the  date  of  signing  the  agreement  is  given. 

The  Union  of  the  Soviet  Republic  (USSR),  Singapore  Treaty  Series 
T  1  of  19681 

Bulgaria,  Singapore  Treaty  Series  T  3  of  1968; 

Poland,  Singapore  Treaty  Series  T  4  of  1968; 

Israel,  Singapore  Treaty  Series  T  5  of  1968$ 

Cambodia,  Singapore  Treaty  Series  T  1  of  1969? 

United  Arab  Republic  (UAR),  Singapore  Treaty  Series  T  1  of  1970; 
Rumania,  January  31.  1967; 

Indonesia,  February  18,  1967; 

Hungary,  March  1,  1967 , 

North  Korea,  Kay  13,  1967;  and 
Zambia,  May  12,  1967. 

Hereinafter  refernces  to  the  trade  agreements  are  by  the  count¬ 
ries  with  whioh  Singapore  has  made  the  trade  agreements. 
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accordance  with  and  subject  to  the  laws  and  regulations  in  force  in 
either  contracting  states.  The  most  favoured  nation  treatment  is, 
however,  subject  to  certain  exceptions.  Generally  it  is  not  appli¬ 
cable  to  the  preferences  and  advantages  accorded  by  Singapore  within 
the  framework  of  the  Commonwealth  of  Nations  and  to  advantages  res¬ 
ulting  from  a  Customs  Union  of  which  either  contracting  state  to 
the  trade  agreement  is  or  may  thereafter  be  a  party  or  to  advantages 

which  either  of  the  contracting  state  has  granted  or  may  grant  to 

125 

its  neighbouring  countries. 

The  trade  agreements  also  contain  the  important  provision  that 
all  payments  between  the  two  contracting  states  in  respect  of  any 
commercial  transactions  are  to  be  effected  in  freely  convertible 


125.  USSR,  supra  note  124?  Art.l  and  Exchange  of  Letters  between 
Singapore  and  the  USSR,  April  2,  1966.  Bulgaria,  supra  note 
124,  Art.l  and  Exchange  of  Letters  between  Singapore  and  Bul¬ 
garia,  May  5j  1966. 

The  most  favoured  nation  treatment  further  does  not  apply 
to 

(a)  Advantages  which  result  from  a  Eree  Trade  Zone  to  which 
either  of  the  contracting  states  is  or  may  thereafter  be  a 
party  -  Poland,  surra  note  124?  Art.l  and  Exchange  of  Let¬ 
ters  between  Singapore  and  Poland,  June  7?  1966;  Hungary, 
supra  note  124?  Art.l;  and  Rumania,  surra  note  124?  Art.l 
and  Exchange  of  Letters  between  Singapore  and  Rumania, 
January  31,  19^7* 

(b)  Preferences  accorded  by  Singapore  to  the  Republic  of  Irel¬ 
and  and  the  Union  of  Burma  -  Israel,  supra  note  124?  Art. 
Il(3)  and  Exchange  of  Letters  between  Singapore  and  Israel, 
April  24?  1968. 

(c)  Preferences  accorde  by  the  UAR  to  member  states  of  the  Arab 
League  and  prefernces  accorded  by  Singapore  to  the  Republic 
of  Ireland  and  the  Union  of  Burma  -  UAR,  supra  note  124, 

Art. IIl(3). 

(A)  Advantages  and  facilities  accorded  by  either  contracting 

sta.tes  to  those  countries  with  which  it  has  vital  relations, 
preferences  accorded  by  Singapore  to  the  Republic  of  Ireland 
and  the  Union  of  Burma  and  preferences  accorded  by  Cambodia 
to  other  countries  before  the  signature  of  the  trade  agree¬ 
ment  -  Cambodia,  supra  note  124?  Art, III. 


. 
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currency  •which  are  -to  be  made  in  accordance  with  the  exchange  contr¬ 
ol  in  force  in  each  country. 

The  provision  of  the  trade  agreements,  however,  do  not  preclude 
the  application  by  either  contracting  state  of  prohibitions  or  restric¬ 
tions  of  any  kind  which  are  directed  to  the  protection  of  inter  alia 
its  essential  interests.  The  above  provision  is  wide  enough  to  be 
stretched  to  cover  anything  which  may  be  called  security  interest 
and  could  conceivably  include  internal  security  and  possibly  economic 
security.  If  the  above  is  thus  used,  it  could  contradict  out  whatev¬ 
er  assurances  or  guaranties  provided  for  in  the  trade  agreements. 

Except  for  the  trade  agreement  with  the  USSR,  no  provision  has 
been  made  in  the  other  trade  agreements  in  the  event  of  a  dispute 
relating  to  any  commercial  transactions.  The  trade  agreement  with 
the  USSR  provides  that  the  government  of  the  USSR  will  assume  resp¬ 
onsibility  for  all  commercial  transactions  which  are  concluded  or 
guaranteed  in  Singapore  on  behalf  of  the  trade  representation  of  the 
USSR  and  signed  by  the  duly  authorized  persons  of  the  said  trade 
representation. Provision  is  further  made  that  in  the  event  of 
dispute  relating  to  commercial  transactions  concluded  between  Singa¬ 
pore  physical  or  juridical  persons  and  USSR  organizations  and  in  the 
absence  of  any  clause  in  the  agreement  relating  to  arbitration,  the 
Singapore  courts  shall  have  jurisdiction  if  the  commercial  transact¬ 
ion  has  been  concluded  in  Singapore,  and  the  USSR  courts  shall  have 
jurisdiction  if  the  commercial  transaction  has  been  conoluded  in  the 


126.  USSR,  supra  note  124,  Art. 15 
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USSR,  The  above  does  not  preclude  the  contracting  parties  to  any 

commercial  transaction  from  providing  that  the  courts  of  any  other 

127 

country  shall  adjudicate  in  the  event  of  dispute. 

The  trade  agreements  with  the  USSR,  Bulgaria,  Poland,  Hungary, 
Rumania  and  Worth  Korea  were  followed  by  understandings  in  respect 
of  the  volume  of  trade  to  be  encouraged  either  way  between  the  cont¬ 
racting  states  and  in  the  co-operation  of  the  establishment  of  ind¬ 
ustrial  projects  and  enterprises  in  Singapore.  It  is  the  general 
arrangement  that  parts  of  the  proceeds  from  the  sales  of  goods  from 
the  aforesaid  countries  to  Singapore  are  to  be  utilized  for  the 
counter-import  of  Singapore  goods  into  the  aforesaid  countries.  The 
understanding  with  the  USSR  is  that  trade  either  way  within  the  fir¬ 
st  year  of  the  understanding  shall  be  up  to  the  value  of  US$5  million. 
Fifty  per  cent  of  the  proceeds  resulting  from  the  import  into  Singa¬ 
pore  of  USSR  goods  are  to  be  used  for  counter-import  into  the  USSR 
of  goods  manufactured,  assembled,  substantially  altered  or  originat¬ 
ing  in  Singapore.  Within  any  one  year  of  the  understanding  up  to 
one-third  of  the  aforesaid  fifty  per  cent  may  be  utilized  for  the 

3L  2^ 

repairing,  bunicering  and  provisioning  of  USSR  vessels  in  Singapore. 

In  the  understanding  with  Bulgaria,  Bulgaria  agreed  to  make  all 
efforts  to  purchase  Singapore  manufactured  goods  up  to  the  amount 
of  US$1  million  within  the  first  year  of  the  trade  agreement.  If  the 
import  of  goods  of  Bulgarian  origin  into  Singapore  for  the  first 
year  is  between  US$2  million  and  US$3  million,  then  the  Bulgarian 

127.  USSR,  surra  note  124>  Art. 19* 

128.  USSR,  Protocol,  Singapore  Treaty  Series  T  2  of  1968. 
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purchase  of  Singapore  manufactured  goods  will  he  up  to  the  value  of 

US$1,. 5  million,  and  if  the  import  of  Bulgarian  goods  exceeds  the 

amount  of  US$3  million,  fifty  per  cent  of  such  excess  is  to  he  uti- 

129 

lized  for  the  purchase  of  Singapore  goods  into  Bulgaria. 

Poland  and  Rumania  respectively  agreed  that  the  volume  of  trade 
with  Singapore  either  way  should  he  up  to  the  value  of  US$2  million 
and  that  seventy-five  per  cent  of  the  proceeds  of  the  sales  to  Sing¬ 
apore  of  Polish  and  Rumanian  goods  respectively  are  to  he  used  for 
the  counter- import  of  Singapore  goods  into  Poland  and  Rumania.'1*'^ 

The  understanding  with  Hungary  is  that  the  volume  of  trade  sho¬ 
uld  reach  the  sum  of  £700,000  sterling  hy  the  end  of  the  first  year 
of  the  trade  agreement  and  that  three-fourths  of  the  proceeds  of 
eales  hy  Hungary  to  Singapore  is  to  he  used  for  the  counter-import 
of  Singapore  manufactured  goods  into  Hungary. 

The  arrangement  with  North  Korea  is  that  North  Korea  will  uti¬ 
lize  all  the  proceeds  resulting  from  the  sale  of  North  Korean  goods 

to  Singapore  for  the  counter- import  of  Singapore  goods  as  scon  as 

132 

possible  within  each  calendar  year. 

The  understandings  in  respect  of  the  volume  of  trade  and  the 
purchase  of  goods  of  one  contracting  state  from  the  other  contracting 

129.  Exchange  of  Letters  between  Bulgaria  and  Singapore,  Kay  5 ?  19 86. 

130.  Exchange  of  Letters  between  Singapore  and  Poland,  June  7?  19 66$ 
Exchange  of  Letters  between  Rumania  and  Singapore,  January  31? 
1967. 

131.  Exchange  of  Letters  between  Hungaxy  and  Singapore,  March  1, 

1967. 

132.  Exchange  of  Letters  between  Singapore  and  North  Korea,  May  13, 
1967. 
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state  are  subject  to  subsequent  agreement  between  contracting  part¬ 
ies  to  the  commercial  transactions  on  terms  such  as  the  price  and. 
the  quality  of  the  goods. 

Further  understandings  are  reached  with  Bulgaria,  Hungary  and 
Rumania  for  the  establishment  of  industrial  projects  and  enterpri¬ 
ses  in  Singapore  on  product ion- sharing  terms,  joint  ventures  and 
on  other  terms  to  be  agreed  upon  between  the  participating  parties 
to  the  project.  For  this  purpose  the  competent  organizations  and 
enterprises  in  the  aforesaid  countries  are  prepared  to  provide  the 
Singapore  firms  with  the  necessary  technical  assistance  by  carrying 
out  designing  and  research  work,  supplying  complete  machinery  and 
other  equipment,  assisting  in  the  training  of  Singapore  personnel 
and  providing  all  the  required  up-to-date  technology  and  other  ser¬ 
vices.  Repayment  in  respect  of  the  establishment  of  suoh  a  venture 
may  be  in  the  form  of  the  products  of  the  enterprise  or  other  Sin¬ 
gapore  goods  or  other  terms  to  be  agreed  upon  between  the  contract¬ 
ing  states  to  the  project. 

The  trade  agreements  and  understandings  contain  only  skeletal 
provisions  for  regulating  commercial  transactions  between  the  con¬ 
tracting  parties.  Specific  terms  of  the  commercial  transactions 
and  the  actual  volume  of  trade  are  dependent  on  the  subsequent  con¬ 
tracts  to  be  entered  into  between  the  physical  and  juridical  persons 

133.  Exchange  of  Letters  between  Singapore  and  Bulgaria,  Kay 
I966;  Exchange  of  Letters  between  Hungary  and  Singapore, 

March  1,  1587;  and  Exchange  of  Letters  between  Rumania  and 
Singapore,  January  31  >  1987* 


' 
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and  organizations  of  the  contracting  states.  Therefore  unless  the 
trade  agreements  and  understandings  are  followed  by  the  conclusion 
of  such  contracts,  they  are  mere  expressions  of  good  intention  and 
the  other  contracting  states  cannot  be  considered  automatically 
available  markets  for  Singapore  manufactured  goods. 

As  part  of  its  efforts  to  promote  Singapore  goods  effectively, 
the  Singapore  government  was  also  responsible  for  the  incorporation 
of  Intraco  Private  Limited,  an  international  trading  company  for  the 
purposes  of  promoting  Singapore  goods  and  to  assist  local  enterpris¬ 
es  by  way  of  importing  the  required  raw  materials  in  bulk  and  the 
exporting  of  their  manufactured  goods.  ^ 

The  Singapore  government  has  therefore  attempted  to  ensure  that 
besides  the  investment  incentives  granted  by  way  of  tax  reliefs  und¬ 
er  the  Act,  the  related  services  such  as  consultation,  banking  and 
financing  services  as  well  as  import  and  export  services  and  the 
availability  of  markets  are  not  lacking  so  as  to  discourage  foreign 
investors  from  investing  in  Singapore. 


SINGAPORE  GOVERNMENT’S  POLICY 


There  is  no  statutory  legislation  in  Singapore  providing  for 


134.  Intraco  Private  Limited  was  incorporated  on  November  5»  I96Q, 
Thirty  per  cent  of  the  shares  in  Intraco  Private  Limited  are 
held  by  the  Singapore  government  -  ^etter  from  Intraco  Private 
Limited  to  Mah,  December  15,  1970* 

According  to  a  report  in  the  Far  Eastern  Economic  Review, 
Yearbook  1970,  p.259?  the  Singapore  government  intends  to  chan¬ 
nel  all  trade  with  the  Communist  bloc  countries  through  Intraco 
Private  Limited. 
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the  protection  of  the  foreign  investor  against  non-commercial  risks 
including  expropriation.  In  a  developing  country  such  as  Singapore, 
the  government  is  forced  to  play  a  pervasive  role  in  the  planning 
of  its  economy  and  industrialization  programme  and  is  directly  inv¬ 
olved  in  participating  to  a  marked  degree  in  certain  commercial  and 
industrial  projects  and  undertakings  especially  those  related  to 
public  utilities  and  industries  of  strategic  importance  such  as  mint 
and  ammunition  production.  The  Singapore  government  through  the  EDB 
controls  the  types  of  industry  which  should  he  encouraged  to  he  est¬ 
ablished  in  Singapore  and  the  sites  of  such  industries.  The  Singap¬ 
ore  government  is  also  indirectly  involved  in  industrial  financing 
and  international  trading  through  the  DBS  and  Intraco  Private  Limit¬ 
ed.  The  role  of  the  Singapore  government  in  the  industrialization 
programme  of  Singapore  would  understandably  give  rise  to  apprehen¬ 
sion  and  fear  that  the  degree  of  governmental  interference  in  the 
field  of  business  would  be  more  pronounced.  However,  in  view  of  the 
efforts  and  actions  of  the  Singapore  government  to  attract  foreign 
capital,  it  is  not  surprising  that  the  declared  policy  of  the  Sing¬ 
apore  government  is  that  it  has  no  intention  to  nationalize  and  run 
industrial  enterprises  except  those  for  public  utilities  and  indus¬ 
tries  of  strategic  importance  such  as  mint  and  ammunition  product¬ 
ion.  It  is  also  the  declared  intention  of  the  Singapore  govern¬ 
ment  to  ultimately  relinquish  its  equity  participation  in  the  ind¬ 
ustries  to  the  public  as  soon  as  such  industries  are  established 


135.  Letter  from  EDB  to  Mah,  September  15,  1970. 
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on  a  firm  footing  so  that  such  funds  invested  are  made  available 
to  finance  new  industrial  projects. The  question  whether  an  ind¬ 
ustry  is  on  a  firm  footing  is,  however,  subjective  and  is  therefore 
entirely  dependent  on  the  Singapore  government • s  interpretation  and 
policy. 

SCREEMDTC  OP  FORE  I  GIT  INVESTMENT 

The  policy  of  the  Singapore  government  is  that  any  amount  of 
foreign  capital  may  be  brought  into  Singapore  but  the  subsequent  use 
of  such  foreign  capital  can  be  made  only  with  the  approval  of  the 
exchange  control  authorities.  The  choice  of  investment  by  the  fore¬ 
ign  investor  is  therefore  indirectly  controlled  by  the  exchange  con¬ 
trol  authorities  and  influenced  by  the  industrialization  programme 
of  the  Singapore  government.  Although  it  is  also  the  declared  policy 
of  the  Singapore  government  that  approval  will  be  readily  granted 
for  the  use  of  such  funds,  it  is  reasonable  to  presume  that  the 
ready  approval  refers  to  funds  intended  to  be  invested  in  industries 
or  projects  which  meet  with  the  approval  of  the  Singapore  government 
and  which  contribute  significantly  to  the  industrialization  prog¬ 
ramme  and  economy  of  Singapore. 

The  requirement  of  approval  in  the  use  of  the  foreign  capital 
brought  into  Singapore  is  a  necessary  and  indispensable  condition 
for  the  operation  of  its  national  economic  planning  in  the  indust¬ 
rialization  programme.  There  are,  however,  other  reasons  based  on 
economic  policy  which  are  generally  advanced  for  the  control  of 


136.  Supra  note  135* 


foreign  investment.  The  most  important  and  widely  found  reason  is 
the  concern  over  the  capital  importing  country’s  balance  of  payments. 
Governments  of  capital  importing  countries  are  concerned  to  ensure 
that  the  foreign  capital  iraported  will  not  ultimately  have  an  adv¬ 
erse  effect  on  the  countries*  balance  of  payments.  There  is,  there¬ 
fore  a  tendency  to  favour  the  establishment  of  enterprises  contri¬ 
buting  to  an  expansion  of  exports.  It  is  in  fact  the  policy  of  the 
Singapore  government  to  concentrate  on  the  establishment  of  enterpr¬ 
ises  which  will  produce  goods  for  export.  Another  reason  for  contr¬ 
olling  the  types  of  enterprises  in  which  foreign  capital  may  be  in¬ 
vested  in  is  to  avoid  excessive  concentration  of  foreign  investment 
in  a  few  fields.  The  desirability  of  controlling  foreign  investments 

cannot  bo  evaluated  in  the  abstract  as  it  is  dependent  on  the  ccnd- 

137 

itions  of  each  capital  importing  country  and  its  national  policy. 

Although  such  control  has  been  said  to  be  a  deterrent  to  for¬ 
eign  investment  and  its  removal  had  been  advocated  as  a  pre-condition 
to  the  greater  inflow  of  foreign  investment  into  a  capital  importing 
country,  the  extent  to  which  such  control  affects  the  volume  of  for- 
eign  capital  into  the  capital  importing  country  is  doubtful.  Con¬ 
trol  of  the  types  of  industries  in  which  foreign  capital  may  invest 
in  assures  the  foreign  investor  that  he  is  in  accord  with  the  capital 
importing  country's  public  policy  requirements  and  may  possibly 

137.  See  Fatouros,  Obstacles  to  Private  Foreign  Investment  in  Under¬ 
developed  Countries,  (1961)  2  Current  Law  and  Social  Problems 
194,  211. 

138.  Brandon,  Legal  Deterrents  and  Incentives  to  Private  Foreign 
Investments,  supra  note  116,  p.^lj  Fatouros,  supra  note  137 > 

p. 212. 


86 


qualify  such  investments  for  privileges.  In  Singapore,  approval  of 
the  project  to  he  invested  in  ensures  that  there  is  a  need  for  such 
an  industry  according  to  the  survey  and  research  carried  out  hy  the 
EDB.  In  other  words  the  chances  of  the  approved  industry's  success 
has  been  evaluated  and  its  potential  assessed.  The  foreign  investor 
in  such  a  case  is  in  fact  benefitting  from  the  governmental  control. 
In  addition,  the  approved  industry  in  which  the  foreign  investor  is 
encouraged  to  invest  in  may  also  most  likely  qualify  for  tax  privi¬ 
leges  provided  for  under  the  investment  incentive  laws  of  Singapore. 

The  right  of  the  state  to  determine  the  types  of  industry 

which  should  be  allowed  to  be  established  within  its  jurisdiction 

is  a  recognized  right  which  cannot  be  contested  in  international 

139 

law  as  it  relates  to  its  domestic  affairs.  Furthermore,  the  for¬ 
eign  capital  is  not  committed  in  any  way  before  its  admission  into 
the  country.  It  is  reasonable  practice  for  the  foreign  investor  to 
verify  with  the  relevant  authorities  whether  his  proposed  project 
is  acceptable  before  bringing  in  the  forei^a  capital  into  a  country 
such  as  Singapore  where  there  is  a  national  industrialization  prog¬ 
ramme  and  where  the  approval  of  the  exchange  control  authorities 
is  required  before  such  foreign  capital  can  be  utilized. 


139»  Screening  may  be  considered  as  coming  under  the  general  rule 
allowing  states  to  impose  any  restrictions  they  see  fit  on 
the  entry  and  residence  of  aliens,  Hyde,  International  Law 
(revised  edition  Boston  1945) »  Vol.I,  p.216. 


RESTRICTION  OR  THE  ENTRY  OF  FOREIGN  CAPITAL 


The  practice  of  screening  is  closely  related  to  the  imposition 
of  restrictions  on  the  entry  of  foreign  capital  either  into  certain 
specified  fields  of  the  economy  or  into  the  country  as  a  whole.  The 
restrictions  may  be  by  legislation  or  may  result  indirectly  from  the 
policies  of  the  government  of  the  capital  importing  country  and  usu¬ 
ally  do  not  aim  at  the  total  exclusion  of  foreign  investors  but  the 
increased  participation  of  local  capital  finance  in  foreign- financed 
enterprises.  Such  participation  is  useful  to  the  capital  importing 
country  as  it  facilitates  the  full  integration  of  the  foreign-owned 
enterprise  into  the  local  economy  and  promotes  more  effectively  the 
transmission  of  technical  and  managerial  skill  and  know-how.'*'^ 

A  state  is  entitled  to  regulate  and  impose  restrictions  on  the 
entry  of  foreign  capital  in  respect  of  any  participation  in  its 
economy  and  it  is  not  unlawful  for  it  to  require  that  no  foreign- 
owned  enterprise  operates  in  certain  industries  or  that  certain  ind¬ 
ustries  are  open  to  its  nationals  only.  It  may  also  require  that  ita 
national  own  part  of  any  foreign-owned  enterprise. 

In  Singapore,  industries  relating  to  public  utilities,  mint, 
and  ammunition  production  are  state-owned  for  security  reasons.  In 
other  industries  there  are  no  restrictions  on  participation  by 


14-0.  See  League  of  Nations,  Special  Joint  Committee  on  Private  For¬ 
eign  Investment,  "Conditions  of  Private  Foreign  Investment" 
(1946),  p.14;  U.N.Doc. A/AC/  97/5/kev.l,  December  27>  pp. 76-95: 
a  thorough  survey  of  measures  requiring  or  encouraging  such 
participation. 
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foreign  investors.  However,  regulations  relating  to  companies  and 
the  conditions  under  which  some  tax  reliefs  are  granted  under  the  in¬ 
vestment  incentive  laws  of  Singapore  indirectly  require  local  parti¬ 
cipation  to  some  extent  in  foreign-owned  enterprises.  The  legislation 
governing  companies  requires  a  company  to  have  at  least  a  director 
and  a  secretary  who  are  ordinarily  resident  in  Singapore. There 
is  no  specific  legislation  requiring  local  participation  in  foreign- 
owned  enterprises  or  restrictions  on  their  right  to  hold  property.  'r 
But  pioneer  find  expanding  enterprises  which  wish  to  qualify  for  fur¬ 
ther  tax  reliefs  under  the  Act  are  required  inter  alia  to  have  more 
than  fifty  per  cent  of  their  paid-up  capital  to  be  held  by  persons 
permanently  resident  in  Singapore  as  one  of  the  pre-requisites.^^ 

The  right  and  extent  of  the  foreign  investor  to  participate 
in  business  in  Singapore,  though  not  restricted  by  legislation,  may 
be  curtailed  to  some  extent  by  governmental  policies  which  influence 
the  decieim  of  the  exchange  control  authorities  whether  to  permit 
foreign  capital  brought  into  Singapore  to  be  used  as  the  foreign 
investor  deems  fit  or  to  approve  the  use  of  such  foreign  capital 
only  in  projects  in  accord  with  the  national  planning  of  the  econ¬ 
omy  of  Singapore.  Invariably  the  national  planning  of  the  economy 
influence  the  type  of  investment  which  would  meet  with  the  approval 
of  the  exchange  control  authorities. 

141.  The  Companies  Act,  Ho. 42  of  1987?  ss.122  and  139* 

142.  The  Companies  Act,  supra  note  141>  s.331.  See  Fatouros,  supra 
note  137  for  examples  of  the  types  and  extent  of  restrictions 
placed  by  some  developing  countries. 

143.  The  Act,  supra  note  15*  ss.l0(2)(b)  and  23(2)(b). 
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ellPLOyi.;rnt  of  aliens 

The  lack  of  the  necessary  skill  labour  is  often  referred  to  as 
one  of  the  deterrents  to  the  inflow  of  foreign  capital  into  the 
capital  importing  country.  This  is  often  further  aggravated  by  leg¬ 
islation  restricting  the  employment  of  foreign  labour. In  Sing¬ 
apore  there  is  no  legislation  against  the  employment  of  foreign  lab¬ 
our  but  before  an  alien  can  take  up  employment,  application  must  be 
made  for  a  residence  and  work  permit.  It  is  therefore  the  relevant 
authorities  responsible  for  the  issue  of  the  work  and  residence  per¬ 
mits  who  determine  the  employment  of  aliens  notwithstanding  that 
there  is  no  legislation  restricting  the  same.  The  actions  and  poli¬ 
cies  pursued  by  suoh  authorities  are  factors  which  determine  whether 
foreign  investors  are  going  to  face  difficulty  in  employing  technical 
and  managerial  skills  and  kncw-how  in  the  absence  of  the  local  equi¬ 
valent.  Unless  the  actions  of  the  relevant  authorities  are  suffici¬ 
ently  elastic  to  admit  foreign  labour  whenever  the  employment  of 
foreign  personnel  is  essential  for  the  efficient  operation  of  the 
enterprise,  the  lack  of  the  required  skill  labour  will  be  an  obst¬ 
ruction  to  foreign  investment. 

The  problem  of  the  employment  of  foreign  labour  is  also  related 
to  foreign  exchange  restrictions.  Restrictions  on  the  remittance  of 
their  salary  to  their  home  country  will  dissuade  aliens  from  being 
willing  to  work  in  Singapore.  Although  the  Singapore  government's 

I44.  For  examples  of  countries  which  hs-ve  statutory  legislations 

restricting  foreign  labour  see  Fatouros,  supra  note  137 j  p.221. 
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policy  is  to  allow  such  remittance  of  the  earnings,  permission 
must  still  he  obtained  by  way  of  application  before  such  remittance 
can  be  made* 

The  absence  of  legislation  on  the  restriction  of  employment  of 
foreign  labour  does  not  mean  that  Singapore  has  an  added  advantage 
over  other  countries  which  have  such  legislations  as  much  depends 
on  the  actions  of  the  relevant  authorities  who  indirectly  determine 
the  admission  of  foreign  labour  through  control  over  the  issue  of 
work  and  resident  permits. 

FOREIGN  EXCHANGE 

Foreign  exchange  control  is  important  to  a  country  for  ensur¬ 
ing  that  its  balance  of  payments,  that  is,  the  outgoing  payments 
by  the  country  does  not  exceed  its  receipts  of  internationally 
accepted  medium  to  such  an  extent  so  as  to  create  a  crisis  in  its 
balance  of  payments  and  to  require  the  traditional  remedy  of  deva¬ 
luation  in  order  to  correct  the  situation.  In  virtually  every  cou¬ 
ntry  there  is  a  psychological  barrier  to  devaluation  which  is 
often  interpreted  as  a  sign  of  failure  on  the  part  of  the  government. 
Devaluation  is  also  a  factor  feared  by  the  foreign  investor. 

The  general  principle  applicable  in  international  law  is  that 
a  state  has  exclusive  competence  to  regulate  monetary  matters  with¬ 
in  its  jurisdiction.  Consequently  the  imposition  of  exchange  oontrol 

145 

restrictions  is  in  no  way  unlawful  in  international  law.  However, 

145.  Hyde,  supra  note  139,  pp. 690-692$  Farm,  The  Legal  Aspect  of 

Money,  (2nd.  ed.  London  1953),  pp. 419-423. 
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the  existence  or  possibility  of  future  imposition  of  exchange  con¬ 
trol  restrictions  constitute  a  major  obstacle  to  foreign  investment. 
Even  with  the  policy  of  the  Singapore  government  that  exchange 
oontrol  authorities  will  give  their  approval  readily,  the  matter  is 
still  subject  to  administrative  discretion  and  foreign  investors 
are  required  to  submit  to  various  formalities  in  order  to  obtain 
the  requisite  approval  whenever  they  desire  to  transfer  their  cap¬ 
ital  or  earnings  outside  Singapore. 

In  Singapore,  the  Exchange  Control  Ordinance^^  (hereinafter 
referred  to  as  "the  Ordinance”)  regulates  the  flow  of  currencies 
into  and  out  of  Singapore,  The  Ordinance  makes  a  distinction  bet¬ 
ween  countries  which  axe  listed  in  the  First  Schedule  of  the  Ordin¬ 
ance  and  referred  to  as  the  Scheduled  Territories  and  countries  out¬ 
side  the  Scheduled  Territories. There  are  no  exchange  control  re¬ 
strictions  on  capital  transfers,  remittance  of  profits  and  reparat¬ 
ion  of  capital  to  and  from  Singapore  and  the  Scheduled  Territories. 


146.  M.  Ho. 57  of  1953  (Reprint:  February  9?  1966)  as  amended. 

147.  Ibid. ,  s.2.  The  countries  listed  in  the  First  Schedule  are  the 
Commonwealth  of  Australia,  Barbados,  Botswana,  Ceylon,  the 
Republic  of  Cyprus,  Gambia,  Ghana,  Guyana,  Iceland,  India 
including  Sikkim,  the  Republic  of  Ireland,  Jamaica,  the  Hashe¬ 
mite  Kingdom  of  Jordan,  Kenya,  the  State  of  Kuwait,  Lesotho, 
the  United  Kingdom  of  Libya,  Malawi,  Malaysia,  Malta,  Maurit¬ 
ius,  Hew  Zealand,  Nigeria,  Pakistan,  Sierra  Leone,  the  Republic 
of  Singapore,  the  Republic  of  Africa  and  the  Territory  of  South 
Africa,  the  People's  Republic  of  South  Yemen,  the  United  Repub¬ 
lic  of  Tanzania,  Trinidad  and  Tobago,  Uganda,  the  United  King¬ 
dom,  the  Channel  Island  and  the  Isle  of  Man,  Western  Samoa, 
Zambia,  any  part  of  the  Commonwealth  not  mentioned  except 
Canada  and  Southern  Rhodesia,  any  Protectorate,  protected  state 
or  trust  territory  within  the  meaning  of  the  British  National¬ 
ity  Acts,  194&  and  1958;  and  Swaziland. 


, 


. 
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The  foreign  investors  resident  in  the  Scheduled  Territories  are  the¬ 
refore  not  affected  by  the  exchange  controls  in  Singapore.  The  list 
of  the  Scheduled  Territories  is,  however,  subject  to  change  by  the 
executive  and  the  Controller  of  Foreign  Exchange  may  therefore  at 
any  time  by  order  amend  the  list  of  the  countries  comprising  the 
Scheduled  Territories  by  adding  to  or  excluding  the  countries  list¬ 
ed  therein  or  otherwise. 

The  provisions  of  the  Ordinance  are  applicable  to  all  other  cou¬ 
ntries  except  the  Scheduled  Territories.  Payments  to  and  from  such 
other  countries  and  Singapore  can  be  made  only  with  the  approval 
of  the  exchange  control  authorities.  In  accordance  with  the  Singa¬ 
pore  government’s  policy  to  encourage  the  flow  of  foreign  capital 
into  Singapore,  residents  outside  the  Scheduled  Territories  are 
permitted  to  bring  in  any  amount  of  capital  but  the  subsequent 
utilization  of  the  same  must  be  made  only  with  the  prior  approval 
of  the  exchange  control  authorities.  In  Singapore  any  shares,  stock, 
bonds,  notes  other  than  promissory  notes,  debentures,  debenture 
stock,  units  under  a  unit  trust  scheme  and  shares  in  an  oil  royalty 

can  only  be  held  by  residents  outside  the  Scheduled  Territories  with 

149 

the  approval  of  the  exchange  control  authorities.  It  follows 
that  any  shares  in  a  pioneer  enterprise,  an  expanding  enterprise 
or  an  export  enterprioe  can  only  be  held  by  residents  outside  the 
Scheduled  Territories  with  the  approval  of  the  exchange  control 

148.  The  Ordinance,  supra  note  I46,  ss.8-10. 

149.  The  Ordinance,  supra  note  146,  s.2  definition  of  "securities"! 
Part  IV  -  Securities. 
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authorities  who  are  therefore  indirectly  controlling  the  use  of 
foreign  capital  and  the  types  of  investment-  available  to  the 
foreign  investor. 

Approval  of  the  exchange  control  authorities  is  also  required 
in  respect  of  any  shares  to  he  paid  out  in  lieu  of  any  approved 
royalties,  fees  or  contributions  under  the  Act  to  be  held  by  res¬ 
idents  outside  the  Scheduled  Territories.  All  dealings  in  such 
approved  investment  can  only  be  made  with  the  prior  approval  of 
the  exchange  control  authorities.  The  approval  of  the  exchange 
control  authorities  must  again  be  obtained  prior  to  any  payments 
made  to  residents  outside  the  Scheduled  Territories  in  respect  of 
any  approved  investment  whether  in  the  form  of  profits,  dividends 
or  remittance  of  capital. 

The  present  policy  of  the  Singapore  government  is  that  approval 
will  be  readily  granted  to  all  foreign  capital  brought  into  Singa¬ 
pore  to  be  used  especially  for  investment  in  projects  conforming 
to  its  industrialization  programme.  Assurance  has  also  been  given 
for  the  remittance  of  profits  arising  from  such  investment  or 
reparation  of  such  foreign  capital  invested  to  the  foreign  investor's 
home  country  even  if  such  foreign  investor  is  resident  outside  the 
Scheduled  Territories.  The  fact  however  remains  that  the  foreign 
investor  resident  outside  the  Scheduled  Territories  must  still  apply 
for  the  approval  of  the  exchange  control  authorities  before  he  is 
able  to  remit  his  earnings  and  capital  abroad.  Further,  the  assurances 
are  merely  policy  statements  and  are  subject  to  change  at  the  whim 


- 
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and  fancy  of  the  government. 

EXPROPRIATION 

There  is  no  legislation  providing  for  the  protection  of  the 
foreign  investor  against  expropriation  or  against  any  other  non¬ 
commercial  risks.  However,  in  view  of  the  Singapore  government's 
policy  to  attract  foreign  capital  it  is  not  surprising  that  the 
Singapore  government  has  no  intention  to  nationalize  and  run  ind¬ 
ustrial  enterprises  except  those  relating  to  public  utilities  and 

industries  of  strategic  importance  such  as  mint  and  ammunition 
ISO 

production.  These  assurances  are  only  policy  statements  and  are 
motivated  by  necessary  economic  expediency  and  public  interest  to 
attract  foreign  capital  into  Singapore's  industrialization  progr¬ 
amme  which  is  regarded  to  be  of  vital  importance  to  its  economy. 

Such  assurances  based  on  economic  exigencies  are  highly  susceptible 
to  change  according  to  the  needs  and  necessities  of  the  country 
whether  by  the  present  government  or  by  its  successor  government. 
This  in  itself  is  therefore  not  effective  in  allaying  the  fears  of 
the  foreign  investor  of  the  possibility  of  a  subsequent  change  of 
governmental  policy  especially  when  the  industrialization  programme 
reaches  its  ultimate  goal  and  the  urgent  and  necessary  need  for  for¬ 
eign  capital  to  be  injected  into  the  country's  economy  is  no  longer 
a  primary  necessity  and  can  therefore  be  dispensed  with. 

150.  Letter  from  the  EDB  to  Mah,  September  15,  1970. 
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SUKMARY 

The  assurances  of  the  Singapore  government  against  non-commercial 
risks  though  contained  only  in  policy  statement  may  still  he  of  con¬ 
siderable  effect  especially  when  supported  by  governmental  efforts 
in  providing  a  conducive  climate  through  tax  concessions  contained 
in  statutory  legislations,  effective  planning,  the  provision  for 
adequate  basic  facilities  and  other  related  services  required  in  the 
field  of  industrialization. 

The  absence  of  such  assurances  in  the  form  of  statutory  legis¬ 
lations  is  of  no  serious  disadvantage.  Guaranty  against  non-commerc¬ 
ial  risks,  even  if  contained  in  the  form  of  statutory  legislation 
for  a  specified  period  of  time  is  still  in  the  nature  of  a  unilater¬ 
al  act  by  the  capital  importing  country  and  is  subject  to  change 
and  amendment  by  the  existing  government  or  its  successor  govern¬ 
ment  as  in  the  case  of  assurances  in  the  form  of  policy  statements. 
Further,  the  value  of  the  statutory  form  of  guaranty  depends  on  its 
enforceability  and  in  the  interpretation  given  to  such  guaranty 
by  the  domestic  court. 

The  value  of  assurances,  whether  made  only  in  the  form  of 
policy  statements  or  in  the  form  of  statutory  legislation  ultimately 
depend  less  on  their  legal  form  and  substance  but  in  the  confidence 
invoked  by  the  long-range  attitude  of  the  government  of  the  capital 
importing  country  and  of  its  executive  and  judicial  services. 


' 
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CHAPTER  V 

PROTECTION  OP  FOREIGN  INVESTMENT 
Most  foreign  capital  importing  countries  have  attempted  to 
overcome  the  obstacle  to  the  inflow  of  foreign  investment  by  assur¬ 
ances  of  security  and  protection  to  the  foreign  investor  by  way  of 
legislations  and  or  policy  statements-  J  Some  capital  importing 
country  accord  protection  to  the  foreign  investor  by  way  of  bilate¬ 
ral  treaties  made  with  the  foreign  investor’s  country.  In  the  case 
of  Singapore  the  assurances  of  security  to  the  foreign  investor  are 
contained  primarily  in  policy  statements  and  to  a  restricted  extent 
in  bilateral  treaties  entered  into  with  other  countries  in  relation 

to  the  imposition  and  avoidance  of  double  taxation  concerning  the 

152 

national  of  such  other  countries.  The  investment  guaranty  agree¬ 
ment  with  the  United  Kingdom  is  the  first  and  only  guaranty  of  its 

153 

kind  given  by  Singapore  to  foreign  investors.  The  bilateral  agre¬ 
ement  made  with  the  United  States  is  not  a  guaranty  or  protection 
to  investors  from  the  United  States  by  the  Singapore  government  but 
enables  the  benefit  of  the  United  States  unilateral  investment  guar¬ 
anty  programme  to  be  available  to  its  nationals  in  respect  of  their 

154 

investments  in  Singapore. 


151.  See  U.N.Doc.  No. E/3325,  Annex  I  (i960),  Selected  list  of  laws 
and  official  texts  concerning  Foreign  Investment  in  Under-Dev¬ 
eloped  Countries.  The  laws  and  texts  contain  legislative  and 
executive  prohibitions  against  appropriation  of  foreign-owned 
assets. 

152.  See  above  Chapters  II  and  III. 

153.  See  within  pp, 110-111. 

1_54.  See  within  pp.  107-110. 
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To  the  foreign  investor  the  assurances  whether  contained  in 
legislations  or  merely  in  policy  statements  and  even  in  treaties 
may  not  be  sufficient  inducement  to  invest  outside  his  home  country 
as  he  may  still  regard  them  as  inadequate  protection.  However  in 
earnest  and  in  good  faith  the  assurances  may  be  given,  the  policy 
statements  and  domestic  legislations  can  be  changed  at  will  by  the 
local  government  of  the  country  concerned.  The  effect  of  such  change 
may  be  retroactive  especially  if  the  capital  importing  country  is 
of  the  opinion  that  the  stakes  are  sufficiently  high  to  warrant  the 
change  of  policy.  For  the  same  reasons  treaties  have  been  known  to 
be  breached  even  though  the  delinquent  state  is  aware  that  it  is 
liable  for  its  tortious  act  under  international  law.  The  risk  must 
further  be  assessed  in  the  dual  light  of  not  only  of  what  an  exist¬ 
ing  government  might  do  but  what  an  altogether  successor  government 
might  also  do. 

The  risk  of  governmental  interference  is  always  present  notwith¬ 
standing  assurances  by  the  capital  importing  country  whether  such 
assurances  are  laid  down  in  legislations  or  in  policy  statements  or 
in  bilateral  agreements.  In  the  light  of  the  ever  present  possibil¬ 
ity  of  governmental  interference  which  may  result  in  loss  to  the 
foreign  investor,  the  foreign  investor  is  therefore  concerned  with 
the  remedies  available  to  him  in  the  event  of  injury  suffered  by 
him  as  a  result  of  the  tortious  act  of  the  country  of  his  invest¬ 
ment.  The  availability  of  effective  remedies  is  therefore  an  infl¬ 
uencing  factor  in  foreign  investment. 
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Traditionally,  the  ordinary  means  by  which  the  foreign  investor 
with  a  complaint  against  a  delinquent  state  and  without  local  rec¬ 
ourse  has  is  the  diplomatic  activity  of  his  own  government.  More 
recently  states  with  a  substantial  capital  exporting  activity  have 
negotiated  for  provisions  in  bilateral  treaties  for  the  protection 
of  their  nationals  investing  in  a  given  country  and  have  also  ini¬ 
tiated  unilateral  investment  insurance  programmes  to  insure  their 

nationals  investing  abroad  in  certain  given  countries  against  spec- 

155 

ified  non-commercial  risks. 


DIPLOMATIC  UTTER VENT IOM 

It  is  well  established  that  a  state  has  the  right  to  intervene 
diplomatically  on  behalf  of  its  national  claiming  injury  by  a  for- 

156 

eign  state.  Such  intervention  may  be  described  as  the  use  of 

157 

diplomatic  good  offices  or  a  formal  protest.  Where  the  injured 

foreign  investor’s  state  is  able  to  threaten  the  use  of  economic  or 

military  sanctions,  the  effect  of  such  diplomatic  intervention  usu- 

158 

ally  have  the  desired  results.  However,  in  present  day  circums¬ 
tances  where  the  ultimate  use  of  force  is  frowned  upon  and  no  longer 
available,  it  is  questionable  whether  diplomatic  intervention  is 


155.  Fatouros,  Government  Guarantees  to  Foreign  Investors,  (1962), 
101-120*,  Fatouros,  The  Quest  for  Legal  Security  of  Foreign 
Investments  -  Latest  Developments,  (1963)  17  Rutgers  Law 
Review  257?  259-261. 

156.  Wetter,  Diplomatic  Assistance  to  Private  Investment,  (1962) 

29  University  of  Chicago  Law  Review  275>  297-298. 

157.  Wetter,  supra  note  156,  pp. 303-310. 

158.  Wetter,  supra  note  156,  pp.294* 
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likely  to  be  effective  as  a  means  of  protection  to  the  foreign 
159 

investor. 

The  foreign  investor,  further,  can  avail  himself  of  the  protect¬ 
ion  of  diplomatic  intervention  only  if  his  government  is  willing,  at 
its  absolute  discretion,  to  take  up  his  claim  and  such  diplomatic 
intervention  is  effective  if  the  foreign  investor’s  government  is 
influential  enough  in  international  affairs  to  have  its  wishes  ob¬ 
served.  Diplomatic  intervention  with  threats,  expressed  or  implied, 
is  no  longer  freely  available  and  political  considerations  often 
outweigh  the  foreign  investor's  interest  resulting  in  a  state  being 
unwilling  to  take  up  its  national's  claim. 

INTEPN  AT  I  PETAL  JUDICIAL  REMEDIES 

Where  the  foreign  investor’s  government  decides  to  take  up  its 
national's  claim,  the  matter  is  handled  at  its  absolute  discretion 
and  may  be  settled  in  any  manner  it  deems  fit  without  consultation 
or  reference  to  its  national.  The  dispute  may  be  settled  by  way  of 
conciliation  by  a  neutral  person  or  organization. Conciliation  is 
most  useful  where  the  dispute  is  of  a  technical  nature  and  has  no 
political  or  social  consequences  of  any  significance  but  the  finding 
on  the  matter  is  of  no  binding  effect. 


159.  United  Nations  Charter,  Art. 2  para. 4  whereby  the  United  Nations 
subject  its  member  states  to  the  folowing  condition:- 

"That  all  member  states  shall  refrain  in  their  internat¬ 
ional  relations  from  the  threat  or  use  of  force  against 
the  territorial  integrity  or  political  independence 
of  any  state  ..." 

Whether  the  above  has  been  strictly  observed  is  questionable  in 
the  light  of  for  example  the  armed  conflict  in  Vietnam,  and 
between  the  Arab  states  and  Israel. 
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Arbitration  is  another  means  by  which  the  dispute  may  be  resol¬ 
ved,  The  disputing  states  must,  however,  agree  to  its  jurisdiction 
and  the  terms  of  reference  of  the  tribunal.  There  is  always  the 
likelihood  that  the  delinquent  state  will  not  be  prepared  to  consent 
to  submit  the  whole  matter  for  arbitration  except  for  certain  issues. 
The  delinquent  state  may  for  example  agree  to  submit  for  determinat¬ 
ion  the  issue  of  the  legality  of  the  act  of  nationalization  but  not 
the  issue  of  compensation. 

The  dispute  may  be  brought  before  the  International  Court  of 
Justice  provided  it  has  jurisdiction  over  both  the  disputing  states. 
The  jurisdiction  of  the  International  Court  of  Justice  is  not  comp¬ 
ulsory  and  is  dependent  on  a  state  consenting  to  submit  to  its  jur¬ 
isdiction.  Once  the  matter  is  brought  before  the  International  Court 
of  Justice,  the  foreign  investor's  state  has  the  absolute  discretion 
to  handle  the  matter  as  it  deems  fit  including  the  possibility  of 
compromising  the  claim  on  whatever  terms  it  considers  as  satisfact¬ 
ory  without  consulting  its  national. 

Any  award  made  by  the  International  Court  of  Justice  in  respect 
of  the  claim  is  also  to  be  handled  at  the  discretion  of  the  foreign 
investor's  state  and  does  not  automatically  devolve  in  favour  of  the 
foreign  investor.  The  foreign  investor's  state  may  therefore  choose 
not  to  enforce  the  award  without  reference  to  its  national. 

Recourse  to  the  present  international  tribunals  is  at  present 
not  a  satisfactory  means  of  protecting  the  rights  of  the  foreign 

160.  Kossler,  Government  Espousal  of  Private  Claims  before  Inter¬ 
national  Tribunals,  (1946)  13  University  of  Chicago  Law 
Review  180,  182-183. 
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investor  as  he  is  dependent  on  his  state  being  willing  to  pursue 

the  matter  since  only  states  can  be  heard  before  such  international 

tribunals. The  foreign  investor  also  does  net  necessarily  stand 

to  gain  even  if  his  claim  is  successfully  brought  by  his  state 

before  the  international  tribunal. 

Proposals  have  been  made  to  reconstruct  the  International  Court 

of  Justice  so  that  it  will  be  better  able  to  provide  the  protection 

l62 

required  by  the  foreign  investor.  The  proposal  envisaged  the  in¬ 
dividual  being  allowed  to  sue  before  the  International  Court  of  Jus¬ 
tice  by  either  amending  its  Statute  or  member  states  legislating 
laws  authorising  their  nationals  to  sue  as  their  agents  thus  avoiding 

the  necessity  of  amending  the  Statute  of  the  International  Court  of 
lo3 

Justice.  However,  the  individual  suing  as  agent  of  his  stats  is 
of  limited  benefit  as  the  state  still  retains  all  the  powers  of  com¬ 
promise  and  settlement  as  the  individual  as  agent  is  vindicating  the 
right  and  interest  of  his  principal.  The  state  as  such  principal 

can  therefore  make  any  compromise  or  settlement  without  its  agent’s 

.  164 
consent. 

Another  suggestion  is  the  establishment  of  regional  courts  sub- 

165 

sidiary  to  the  International  Court  of  Justice.  Under  such  a  prop¬ 
osed  system  individuals  and  private  organizations  will  be  allowed 

161.  Statute  of  the  International  Court  of  Justice,  Art. 34  para. 1. 

162.  Cummins,  Protection  of  Foreign  Investments:  A  Role  for  the  Int¬ 
ernational  Court  of  Justice?,  (1963)  33  Hew  York  University 
Law  Review  913,  937-945* 

163.  Cummins,  supra  note  162,  pp.939» 

164.  Ibid. 

165.  Cummins,  surra  note  162,  pp. 939-941* 
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not  only  to  appear  in  the  regional  courts  "but  also  to  appeal  to  the 
International  Court  of  Justice.  Such  a  system  call  for  extensive 
change  to  be  made  to  the  basic  nature  of  the  International  Court  of 
Justice  from  a  court  of  first  instance  to  a  court  of  appeal  requir¬ 
ing  therefore  comprehensive  revision  of  the  Statute  of  the  Internat¬ 
ional  Court  of  Justice  and  the  division  of  participating  states  into 
appropriate  regions.  The  process  of  creating  such  a  system  would 
necessarily  be  long  and  complicated  since  there  must  be  agreement 
among  all  the  participating  states  to  the  proposed  changes  to  the 
Statute  of  the  International  Court  of  Justice. 

A  further  suggestion  to  modify  the  International  Court  of  Just¬ 
ice  to  implement  the  regional  court  system  without  the  major  changes 
required  is  for  the  International  Court  of  Justice  to  use  its  inher¬ 
ent  authority  to  create  tribunals  or  panels  of  judges  for  the  speci¬ 
fic  purpose  of  adjudicating  in  problems  relating  to  foreign  invest¬ 
ments  and  to  amend  the  Statute  of  the  International  Court  of  Justice 

to  enable  individuals  as  well  as  private  organizations  to  sue  states 

166 

before  such  tribunals  or  panels  of  judges. 

The  granting  to  individuals  and  private  organizations  standing 
before  an  international  tribunal  can  be  by  way  of  treaty  agreement 
between  states  or  by  amending  the  Statute  of  the  International  Court 
of  Justice.  It  is  necessary  to  grant  individuals  and  private  organi¬ 
zations  standing  in  international  tribunals  if  they  are  to  have  ade¬ 
quate  remedies  in  matters  relating  to  foreign  investments.  The 

166.  Cummins,  supra  note  162,  pp. 941-943. 
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granting  of  such  a  standing  eliminates  the  necessity  of  the  indiv¬ 
idual  and  the  private  organization  from  having  to  secure  the  supp¬ 
ort  of  his  or  its  state  in  order  to  bring  the  dispute  before  the 
international  tribunal  and  it  also  eliminates  the  state's  problem 
of  having  to  decide  whether  to  proceed  with  its  national's  claim  to 
the  possible  detriment  of  its  relations  with  the  delinquent  state 

The  suggested  re-organization  of  the  International  Court  of 
Justice  and  the  granting  to  individuals  and  private  organizations 
the  right  of  access  to  the  international  tribunals  are  of  limited 
benefit  unless  the  international  tribunals  are  also  given  the  right 
of  compulsory  jurisdiction  over  all  the  participating  states.  The 
present  requirement  that  states  must  consent  to  submit  to  the  jur¬ 
isdiction  of  the  international  tribunal  before  the  dispute  can  be 
brought  before  such  international  tribunal  had  oftentime  been  a  maj¬ 
or  obstruction  to  the  effectiveness  of  the  international  tribunal 
as  a  dispute  solving  forum. 

Access  to  the  international  tribunals  is  also  of  limited  benefit 
and  effect  as  a  means  of  remedy  unless  any  award  made  by  the  int- 
eraational  tribunals  can  be  effectively  enforced.  The  devices 


I67.  Corfu  Channel  Case  (United  Kingdom  v.  Albania),  -/~1949„7  I.C.J. 
Hep. 4,  the  first  case  adjudged  by  the  International  Court  of 
Justice  where  the  award  could  not  be  enforced  despite  extens¬ 
ive  efforts.  Except  for  that  case,  all  decisions  of  the  Inter¬ 
national  Court  of  Justice  had  been  clear  of  any  refusal  to 
comply.  The  number  of  decisions  rendered,  however,  had  been 
quite  small  and  it  is  therefore  difficult  to  form  any  final 
conclusion  on  the  good  record.  See  Schacter,  The  Enforcement 
of  International  Judicial  and  Arbitral  Decisions,  (i960)  54 
American  Journal  of  International  Law  1,  8-12. 
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presently  used  to  encourage  compliance  with  the  award  of  the  inter¬ 
national  tribunal  are  the  usual  diplomatic  measures  in  the  form 

of  protests,  good  offices,  negotiation,  conciliation  and  even  sev- 

168 

erence  of  diplomatic  relations  or  economic  warfare.  Recently 

some  states  have  used  the  method  of  freezing  and  taking  the  assets 

of  the  judgement  debtor  state  which  can  be  located  within  their 
169 

jurisdiction.  y  Such  methods  to  induce  compliance  with  the  award 
of  the  international  tribunal  apparently  are  not  violation  of  int¬ 
ernational  law. 

In  the  case  of  foreign  investment,  the  most  apparent  effect¬ 
ive  method  to  induce  compliance  with  any  award  made  by  the  inter¬ 
national  tribunal  is  to  bring  the  failure  to  comply  with  such  award 
to  international  attention  so  that  the  judgement  debtor  state* s 
credit  or  investment  rating  will  be  adversely  affected.  The  poss¬ 
ibility  of  a  significant  reduction  in  the  inflow  of  foreign  inves¬ 
tment,  especially  when  it  is  needed,  may  prompt  a  state  to  comply 
with  the  award  of  the  international  tribunal. 

BILATERAL  TREATIES 

Some  capital  exporting  countries  have  resorted  to  bilateral 
treaties  to  secure  protection  for  their  nationals  investing  abroad 

168.  Schacter,  supra  note  l67>  P»5» 

169.  Schacter,  suer a  note  167*  pp.8-10. 

170.  Schacter,  supra  note  167,  PP*7  and  8. 
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in  specific  countries.  The  extent  of  the  protection  accorded  by 
the  "bilateral  treaty  depends  on  the  provisions  therein  and  the  int¬ 
erests  of  the  capital  exporting  country  and  the  capital  importing 
country.  The  bilateral  treaties  entered  into  by  the  United  States, 
for  example,  generally  provide  inter  alia  for  entry,  movement  and 
residence  of  individuals,  liberty  of  communication,  protection  of 
acquired  property,  standing  in  courts,  right  to  establish  and  ope¬ 
rate  businesses,  formation  and  management  of  corporations,  acquis¬ 
ition  and  tenure  of  property,  tax  treatment,  administration  and 
exchange  controls,  rules  on  international  trade  and  customs  adm¬ 
inistration^  rules  governing  the  state  in  business,  treatment  of 

ships  and  shipping,  transit  of  goods  and  persons,  settlement  of 

172 

disputes  and  procedural  clauses. 

Bilateral  treaties  generally  provide  that  in  the  event  of  dis¬ 
pute  resort  should  first  be  made  through  diplomatic  intervention 
and  other  peaceful  means  such  as  conciliation  through  the  good  off¬ 
ices  of  third  parties  or  international  agencies  to  help  the  contract¬ 
ing  states  work  out  their  own  solution  to  the  dispute.  Failing  which 
the  dispute  is  to  be  referred  to  arbitration  or  the  International 

171-  The  three  leading  capital  exporting  countries,  the  United  States, 
West  Germany  and  Japan  have  resorted  to  bilateral  treaties  to 
secure  protection  for  their  nationals  investing  abroad.  For  a 
discussion  of  the  provisions  of  such  bilateral  treaties  see  Fat- 
ouros,  Government  Guarantees  to  Foreign  Investors,  (1962),  92- 
101,  167-171,  184*  1 85,  222-226;  Fatouros,  Quest  for  Legal  Sec¬ 
urities  of  Foreign  Investments  -  Latest  Developments,  (1963) 

17  Rutgers  Law  Review  257 ,  258-275* 

172.  For  a  synoptical  outline  see  Walker,  Modern  Treaties  of  Friend¬ 
ship,  Commerce  and  navigation,  (1958)  42  Minnesota  law  Review 
805,  808. 
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Court  of  Justice  for  a  binding  decision. 

Bilateral  treaties,  though  containing  provisions  governing  the 
circumstances  and  treatment  to  be  accorded  to  the  foreign  investor 
oannot,  however,  be  exhaustive  because  of  the  difference  in  inter¬ 
ests  of  the  capital  exporting  country  and  the  capital  importing  cou¬ 
ntry.  Even  if  the  bilateral  treaty  contain  exhaustive  provisions 
there  is  no  guaranty  that  the  capital  importing  country  will  be  al¬ 
ways  in  compliance  with  such  provisions  as  states  have  been  known 
to  breach  treaty  provisions  notwithstanding  that  they  would  be  lia- 
ble  under  international  law  for  their  tortious  act.  4  Furthermore, 
sanctions  against  the  delinquent  state  are  not  generally  provided 
for  in  the  bilateral  treaty.  There  is  therefore  no  effective  meas¬ 
ure  to  prevent  the  breach  of  the  provisions  of  such  bilateral  treaty 
except  for  the  fact  that  the  continuing  need  of  foreign  capital  by 
the  capital  importing  country  and  the  possibility  of  concerted  act¬ 
ion  on  the  part  of  capital  exporting  countries  to  cut  off  or  effect¬ 
ively  reduce  the  inflow  of  foreign  capital  into  such  capital  import¬ 
ing  country  may  dissuade  the  capital  importing  country  from  committ¬ 
ing  a  breach  of  the  provisions  of  the  bilateral  treaty. 


173.  The  Protection  of  Private  Property  Invested  Abroad,  a  report 
by  the  Committee  on  Internati onal  Trade  and  Investment  Sect¬ 
ion  of  International  and  Comparative  Law,  American  Bar  Asso¬ 
ciation,  January,  1963,  pp. 39-56. 

174.  See  for  example  Case  Concerning  Certain  German  Interests  in 
Polish  Upper  Silesia  (The  Merits)  Judgement  No. 7  of  May  25, 
1926,  P.C.I.J.  Public  Series  A,  No.l;  Case  Concerning  the  Fac¬ 
tory  at  Chorzow  (Claim  for  Indemnity)  (Merits),  Judgement 

No.  13  of  September  13,  1928,  P.C.I.J.  Public  Series  A,  No.17. 


. 
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Any  claim  by  an  individual  for  injury  suffered  as  a  result  of 
the  breach  of  the  provisions  of  the  bilateral  treaty  can  only  be 
made  through  the  individuals  state  as  the  bilateral  treaty  is  an 
agreement  between  states.  The  scope  and  degree  of  protection  acc¬ 
orded  by  the  bilateral  treaty  to  the  foreign  investor  is  therefore 
dependent  on  the  extent  to  which  his  state  elects  to  espouse  his 
claim  diplomatically  or  legally  in  the  light  of  political  consider¬ 
ations.  The  foreign  investor’s  right  to  protection  in  spite  of  the 
provisions  of  the  bilateral  treaty  is  therefore  still  subjected  to 
a  certain  extent  of  uncertainty  and  he  is  in  fact  not  accorded  any 
more  effective  protection  than  that  under  diplomatic  intervention 
in  the  absence  of  any  bilateral  treaty. 

To  date  the  only  agreements  between  Singapore  and  other  count¬ 
ries  relating  to  the  protection  of  foreign  investments  are  the  bil¬ 
ateral  agreement  with  the  United  States  and  the  recently  concluded 

I75 

investment  guaranty  agreement  with  the  United  Kingdom. 

The  bilateral  agreement  with  the  United  States  enables  the 
United  States  national  to  qualify  for  a  guaranty  against  non-comm¬ 
ercial  risks  from  his  government  in  respect  of  certain  investments 
undertaken  by  him  in  Singapore  provided  such  investment  has  been 
duly  approved  by  the  Singapore  government.  The  guaranty  is  issued 

175. Exchange  of  Notes  Constituting  an  Agreement  between  the  USA 
and  Singapore  relating  jto  Investment  Guaranties,  (19 66) 

580  U.N.T.S.  221. 

Investment  guaranty  agreement  concluded  between  Singapore  and 
the  United  Kingdom  on  February  16,  1971,  reported  in  the  Inter¬ 
national  Finance  News  Survey,  Vol, XXIII  No. 10,  March  17,  1971* 
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by  the  United  States  government  in  accordance  with  its  investment 
guaranty  programme  which  insures  investments  by  its  nationals  abr¬ 
oad  against  specified  non-commercial  risks  provided  there  is  a 

suPP°rting  bilateral  agreement  between  the  oapital  importing  coun- 

176 

try  and  the  United  States.  Without  the  presence  of  the  bilateral 
agreement  between  Singapore  and  the  United  States,  investments  by 
United  States  nationals  in  Singapore  do  not  qualify  to  be  insured 
in  accordance  with  the  United  States  investment  guaranty  programme. 
The  investment  by  the  United  States  national  must  meet  with  the  req¬ 
uirements  of  the  United  States  guaranty  programme  as  well  as  the 
approval  of  the  Singapore  government  before  the  guaranty  may  be  iss¬ 
ued  by  the  United  States  government.  Thus  not  all  investments  by  the 
United  States  national  are  eligible  to  be  guaranteed.  In  the  event 
of  expropriation  of  the  assets  of  the  guaranteed  investment  by  the 
Singapore  government,  the  injured  United  States  national  can  look  to 
the  United  States  for  indemnity  under  the  guaranty  issued.  The  bila¬ 
teral  agreement  makes  it  possible  for  the  United  States  to  extend 
its  investment  guaranty  programme  to  cover  certain  specified  invest¬ 
ments  by  its  national  in  Singapore  and  is  a  guaranty  by  the  capital 
exporting  country  to  its  own  national  and  not  a  guaranty  by  Singa¬ 
pore  as  the  capital  importing  country. 

The  bilateral  agreement  provides  only  for  the  procedure  to  be 
adopted  by  the  governments  of  the  United  States  and  Singapore  in  the 

176.  See  Miller,  Protection  of  the  United  States  Investment  Abroad: 

The  Investment  Guaranty  Programme  of  the  United  States,  (1963- 

1964)  32  George  Washington  Law  Review  288 
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event  of  expropriation  by  the  Singapore  government  of  the  assets 
of  a  guaranteed  investment  resulting  in  the  United  States  govern¬ 
ment  having  to  indemnify  its  injured  national  according  to  the  guar¬ 
anty  issued.  The  Singapore  government  undertakes  to  recognize  the 
assignment  by  the  injured  United  States  national  to  the  United  Stat¬ 
es  government  of  all  his  rights,  title  and  interest  in  the  expropr¬ 
iated  assets  including  all  assets  rendered  useless  as  the  result  of 
the  expropriation  of  any  assets  forming  part  of  the  guaranteed  inv¬ 
estment.  Recognition  is  also  given  to  the  right  of  the  United  States 
government  to  any  claims  or  cause  of  action  or  right  of  such  injured 
United  States  national  arising  in  connection  ■with  the  expropriation. 

Disputes  arising  under  the  bilateral  agreement  are  to  be  resol¬ 
ved  first  by  direct  negotiation  between  the  Singapore  government 
and  the  United  States  government.  Failing  settlement  by  mutual  agree¬ 
ment  within  a  reasonable  period  of  time,  the  matter  is  to  be  referred 
to  a  sole  arbitrator  for  a  final  and  binding  decision.  The  sole  arb¬ 
itrator  is  to  be  jointly  appointed  by  the  two  governments  but  if 
after  three  months  the  two  governments  fail  to  agree,  either  govern¬ 
ment  may  request  the  President  of  the  International  Court  of  Justice 
to  appoint  the  sole  arbitrator  to  resolve  the  dispute. 

The  bilateral  agreement  provides  for  the  expropriation  of  the 
assets  of  a  guaranteed  investment  to  be  settled  between  the  two  gov¬ 
ernments.  The  injured  United  States  national  is  not  affected  by  the 
decision  of  his  government  whether  to  pursue  the  matter  as  he  is  in¬ 
demnified  in  accordance  with  the  guaranty  issued  by  his  government 
in  the  event  of  expropriation  of  his  guaranteed  investment  or  on  the 


■ 
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happening  of  any  commercial  risk  against  which  his  investment  in 
Singapore  is  insured  for. 

On  February  16,  1971 »  Singapore  agreed  with  the  United  Kingdom 
on  an  investment  guaranty  scheme  for  the  benefit  of  certain  approved 
British  investment  in  Singapore. This  is  the  first  occasion  that 
Singapore  has  given  a  guaranty  to  foreign  investors.  British  invest¬ 
ments  approved  for  coverage  under  the  investment  guaranty  scheme  by 
the  Singapore  government  are  assured  of  protection  for  a  period  of 
eight  years  as  from  the  date  of  the  coverage.  The  protection  is 
against  expropriation  and  non-convertibility  of  the  whole  or  any 

part  of  the  profits  of  the  protected  investment  into  sterling  for 

117a 

remittance  to  the  United  Kingdom.  The  investment  guaranty 

scheme  applies  only  to  approved  British  investments  made  between 

January  18,  1971  and  June  30,  1973.  The  Singapore  government 

may,  however,  extend  the  investment  guaranty  scheme  to  cover  British 

117c 

investments  made  after  June  30,  1973. 

In  pursuance  of  the  investment  guaranty  scheme,  the  Singapore 
government  by  an  irrevocable  trust  deed  is  establishing  a  trust 
fund  to  be  administered  by  the  Crown  Agents  for  Oversea  Governments 


117.  Exchange  of  Letters  between  the  United  Kingdom  and  Singapore, 
February  16,  1971;  Trust  Deed  made  between  the  Government  of 
of  the  Republic  of  Singapore  and  the  Crown  Agents  for  Oversea 
Governments  and  Administrations,  January  18,  1971  (hereinafter 
referred  to  as  ’’the  Trust  Deed"). 

117a,  The  Trust  Deed,  supra  note  117,  clause  14(l),  The  Schedule, 
Part  II,  clause  1(6),  "Cause  of  Claim"  covers  in  addition  to 
expropriation,  fiscal  impositions  on  the  property  of  the  prot¬ 
ected  investment  which  are  regarded  to  be  wholly  unreasonable 
in  nature  or  rate. 

117b.  See  the  Application  for  Admission  and  the  Trust  Deed,  supra 
note  117,  clause  2(2)(d). 

117c.  The  Trust  Deed,  supra  note  117,  clause  2l(l). 
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and  Administrations  as  trustees  in  accordance  with  the  rules  laid 

down  in  the  said  trust  deed.  For  each  approved  British  investment, 

the  Singapore  government  is  required  to  transfer  to  the  trust  fund 

assets  in  sterling  equal  to  105  per  cent  of  the  value  of  the  approved 

investment  plus  two  years  estimated  profits  up  to  a  maximum  of  thirty 

per  cent  of  the  value  of  the  approved  investment.  The  protected 

British  investor  is  required  to  pay  annually  over  the  coverage  period, 

a  premium  equal  to  one-quarter  per  cent  of  the  amount  guaranteed, 

that  is,  the  amount  paid  into  the  trust  fund  "by  the  Singapore  govern- 
1  IT  0 

ment.  '  In  the  event  of  any  claim,  the  assessment  of  the  extent  of 
the  loss  is  by  an  independent  adjudicator  appointed  hy  the  Crown 
Agents  and  any  award  made  is  payable  out  of  the  proceeds  of  the  trust 

117  f 

fund  subjeot  to  a  maximum  of  the  guaranteed  amount.-1""  x 

British  investments  which  are  not  approved  for  ooverage  under 
the  investment  guaranty  scheme  or  those  made  prior  to  January  13, 

1971  are  to  be  treated,  in  the  event  of  a  claim  against  the  Singapore 
government,  in  accordance  with  international  law  and  praotice. 

The  investment  guaranty  scheme  does  not  lay  down  the  guidelines 
as  to  the  types  of  British  investment  which  will  be  approved  by  the 

Singapore  government  for  ooverage.  As  the  matter  is  at  the  discretion 

of  the  Singapore  government,  only  with  the  passing  of  time  will  it 
be  known  whether  the  Singapore  government  intends  to  make  the  invest¬ 
ment  guaranty  scheme  effective  in  practice. 

117d.  The  Trust  Deed,  supra  note  117>  The  Schedule  Part  I,  clause  (5). 

117e.  The  Trust  Deed,  supra  note  117,  clause  5 ( 1 ) - 

117f.  The  Trust  Deed,  supra  note  117,  clause  13(l)* 


. 
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UNILATERAL  DIVESTMENT  GUARANTY  PROGRAMME 

Some  capital  exporting  countries,  notably  the  United  States, 
West  Germany  and  Japan  have  initiated  unilateral  investment  guaranty 
programmes  whereby  they  guarantee  their  nationals  investing  abroad 

1  7ft 

against  certain  non-commercial  risks.  The  guaranty  generally  does 
not  cover  the  full  value  of  the  investment  and  not  all  investments 
abroad  qualify  for  guaranty. 

The  guaranty  under  the  unilateral  investment  guaranty  programme 

generally  insures  against  currency  inconvertibility,  expropriation 

179 

or  confiscation  and  loss  by  reason  of  war.  The  guaranty  issued 
under  West  Germany’s  programme  covers  in  addition  loss  by  insurrect- 

i8q 

ion.  Japan’s  programme  insures  against  loss  from  inconvretibility 

only  in  respect  of  profits  end  the  investor  is  not  permitted  to 

choose  the  specific  type  of  coverage  but  is  permitted  only  blanket 
181 


coverage, 


The  United  States  and  West  Germany  allow  coverage  on 


specific  non-commercial  risks  at  the  choice  of  the  investor. 

The  -unilateral  investment  guaranty  programme  has  its  limitations 

X.3  2 

as  not  all  investments  abroad  can  qualify  to  be  guaranteed.  In  the 


178.  For  a  general  survey  of  the  investment  guaranty  programmes  of 
the  United  States,  West  Germany  and  Japan,  see  Report  of  the 
American  Bar  Association,  supra  note  173,  pp. 24-38;  Fatouros, 
Government  Guarantees  To  Foreign  Investors,  (1962),  101-119; 
Snyder,  Foreign  Investment  Protection:  A  Reasoned  Approach, 

(1963)  61  Michigan  Law  Review  1087,  IO92-IO96. 

179.  Report  by  the  American  Bar  Association,  supra  note  173,  pp. 25-29. 

180.  Snyder,  surra  note  178*  p.4?8. 

181.  Report  by  the  American  Bar  Association,  supra  note  173,  p.33. 

182.  Staff  Report,  International  Bank  for  Reconstruction  and  Develop¬ 
ment,  "Multilateral  Investment  Insurance",  March,  1962,  Annex  C. 
Findings  among  businessmen  show  that  one  quarter  out  of  54  from 
the  United  States  considered  that  the  United  States  investment 
guaranty  programme  effective  as  a  stimulant  to  new  investment  in 


■ 
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United  States  and  West  Germany  the  guaranty  is  available  in  respect 
of  investments  in  countries  which  have  signed  supporting  bilateral 

1  O  ^ 

treaties  with  the  United  States  and  West  Germany  respectively. 

The  supporting  bilateral  treaty  reserves  the  right  to  the  capital 
importing  country  to  approve  the  investments  before  the  issue  of  a 
guaranty.  The  United  States  further  limits  its  programme  to  new  in¬ 
vestments  which  will  further  the  economic  resources  and  productive 
capacity  of  the  under-developed  countries.  Japan  confines  the  appl¬ 
ication  of  its  programme  to  investments  which  will  stmgthen  its 
balance  of  payments.  West  Germany's  programme  is  applicable  only  to 
new  investments  which  promote  economic  relations  between  West  Germany 
and  the  under-developed  countries. 

Within  its  limitations  the  unilateral  investment  guaranty  prog¬ 
ramme  is  of  assistance  to  the  investors  as  it  relieves  them  of  some 
risks  but  it  cannot  by  itself  induce  an  important  increase  in  foreign 
investment  as  it  is  subject  to  the  foreign  policy  of  the  particular 
country  initiating  the  programme.  Further  as  in  the  case  of  the  Unit¬ 
ed  States  and  West  Germany,  it  is  dependent  on  the  capital  importing 
country  agreeing  to  conclude  a  supporting  bilateral  agreement  before 


less  developed  countries  but  about  37 cited  particular  weakne¬ 
sses  of  the  programme.  QQ%  from  Japan  considered  the  Japanese 
programme  effective  in  stimualting  overseas  investment  but  about 
20fo  described  the  programme  as  ineffective.  None  of  the  busine¬ 
ssmen  out  of  the  22  from  West  Germany  characterised  the  West 
German  programme  as  effective. 

183.  U. N. Doc.  E/3325  (i960),  pp. 66-67;  Report  by  the  American  Bar  As¬ 
sociation,  surra  note  173,  pp. 26-29,  34-37;  Snyder,  Protection 
of  Private  Foreign  Investment:  Examination  and  Appraisal,  (1961) 
10  International  and  Comparative  Law  Quarterly  469,  477-478. 


. 
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the  respective  investment  guaranty  programmes  are  applicable  to 
investments  in  such  capital  importing  countiy*  Host  capital  imp¬ 
orting  countries  are  reluctant  to  conclude  such  supporting  bilateral 
treaty  as  their  interests  often  differ  from  the  interests  of  the 
capital  exporting  countries. 

PROPOSED  SOLUTIONS 

The  existing  inadequate  protection  accorded  to  foreign  investors 
have  resulted  in  proposals  for  the  establishment  of  a  multilateral 
investment  code  to  regulate  matters  between  the  foreign  investor 

■J  O  i 

and  the  capital  importing  countries.  4  Such  a  proposed  multilateral 
investment  code  is  envisaged  to  hind  both  the  capital  importing  cou¬ 
ntries  and  the  capital  exporting  countries.  The  drafts  which  have 
been  put  forward  generally  provide  for  the  rights  of  the  foreign 

investor  but  are  silent  on  the  rights  of  the  capital  importing  count- 
185 

ries.  ^  It  is  therefore  not  surprising  that  the  capital  importing 
countries  are  not  enthusiastic  over  such  drafts.  Unless  provisions 
are  made  which  are  acceptable  to  the  capital  importing  countries, 
the  draft  multilateral  investment  code  is  meaningless.  Efforts  must 


184.  For  a  synopsis  of  the  various  drafts  of  the  multilateral  invest¬ 
ment  code  see  Snyder,  supra  note  183,  pp» 479-487;  Miler,  ’The 
Protection  of  Private  Foreign  Investment  by  Multilateral  Conve¬ 
ntion,  (19.59)  53  American  Journal  of  International  Law  371; 
Fatouros,  Government  Guarantees  to  Foreign  Investors,  (1962), 
pp. 69-92.  Draft  Convention  on  the  Protection  of  Foreign  Proper¬ 
ty  by  the  Organization  for  Economic  Co-operation  and  Developme¬ 
nt  (OECD),  (i960)  9  Journal  of  Public  Law  116;  Harvard  Draft 
Convention  on  the  International  Responsibility  of  States  and 
Aliens,  (1961)  55  American  Journal  of  International  Law  543. 

185.  Fatouros,  Government  Guarantees  to  Foreign  Investors,  (1962), 
p.90. 
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therefore  be  made  to  find  out  the  provisions  which  the  capital  im¬ 
porting  countries  require  to  be  inserted  in  such  multilateral  inves¬ 
tment  code  for  their  protection  so  that  their  desires  may  be  met 
with  as  far  as  possible.  There  is  inherent  difficulty  in  drafting  a 
multilateral  investment  code  acceptable  to  both  capital  importing 
countries  and  capital  exporting  countries  because  of  the  difference 
in  interests*  economic  needs,  social  structures  and  politics.  Further 
the  capital  imputing  countries  are  reluctant  to  agree  to  any  provi¬ 
sion  which  they  may  deem  to  be  restrictive  of  their  sovereign  rights 

186 

over  matters  relating  to  their  economy. 

For  the  purposes  of  resolving  disputes  under  the  multilateral 

T  ft  7 

investment  code,  a  special  tribunal  is  to  be  separately  created. 

States  party  to  the  multilateral  investment  code  including  their 

nationals  are  to  be  entitled  to  assert  their  rights  before  such 

188 

tribunal.  This  eliminates  the  necessity  for  the  foreign  investor 
to  depend  on  his  state's  discretion  whether  to  proceed  with  his 
claim  in  the  light  of  political  considerations  rather  than  the  mer¬ 
its  of  his  claim.  The  right  of  the  foreign  investor  to  have  direct 
access  to  the  tribunal  is  a  marked  improvement  in  the  protection 
and  remedy  available  to  the  foreign  investor  as  the  existing  Inter¬ 
national  Court  of  Justice  can  adjudicate  matters  between  states  only. 
It  is  also  proposed  that  all  states  party  to  the  multilateral 

186.  Fatouros,  Government  Guarantees  to  Foer.ign  Investors,  (1962),  $0, 

187.  OECD  Draft  Convention  on  the  Protection  of  Foreign  Property, 
supra  note  184*  Art. 7,. 

188.  Ibid. 
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investment  code  be  subjected  to  tbe  compulsory  jurisdiction  of  the 

189 

proposed  tribunal.  This  ensures  that  the  jurisdiction  of  the  pro¬ 
posed  tribunal  is  not  frustrated  by  the  delinquent  state  refusing  to 
submit  to  its  jurisdiction.  It  is  also  suggested  that  an  internation¬ 
al  committee  be  set  up  to  decide  questions  concerning  the  adequacy, 
amount  and  form  of  compensation  in  the  event  of  any  expropriation. 

The  law  applicable  will  be  the  provisions  of  the  multilateral  invest— 

190 

ment  code  which  are  to  prevail  over  any  inconsistent  national  law. 

The  proposed  sanctions  are  publicity  of  the  unlawful  act  and 
economic  pressure.  The  proposed  tribunal  has  the  right  to  require  a 
delinquent  state  to  cease  the  unlawful  act  within  a  specified  period 
of  time.  Failing  compliance,  the  tribunal  can  make  public  announcem¬ 
ent  of  the  unlawful  act.  If  this  also  failed  to  ha^e  the  desired  eff¬ 
ect,  the  tribunal  can  call  for  economic  sanctions  by  states  party  to 
the  multilateral  investment  code.  It  is  questionable  whether  the 
above  suggested  sanctions  will  have  any  effect  especially  when  it  has 
been  demonstrated  that  economic  sanctions  by  the  international  comm¬ 
unity  had  not  been  effective  as  a  form  of  presstp'e  on  delinquent 
states. 


189.  OECD  Draft  Convention  on  the  Protection  of  Foreign  Property, 
supra  note  184*  Art. 7* 

190.  Miller,  supra  note  184,  p.374* 

191.  For  example  the  sanctions  taken  by  member  states  of  the  United 
Nations  at  its  call  against  Rhodesia  and  South  Africa  on  the 
apartheid  issue  had  not  brought  about  a  change  in  the  attitude 
of  the  governments  of  the  aforesaid  countries. 
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The  advantage  of  the  proposed  multilateral  investment  code  is 
that  the  rights  between  the  foreign  investors  and  the  capital  imp¬ 
orting  countries  are  defined  and  under  the  jurisdiction  of  the  int¬ 
ernational  tribunal.  The  granting  to  the  foreign  investor  standing 
before  the  proposed  tribunal  enables  the  foreign  investor  to  sue  the 
delinquent  state  without  the  necessity  of  being  dependent  on  his 
state  with  the  likelihood  of  having  his  claim  frustrated  by  out¬ 
weighing  political  considerations  which  influence  his  state  not  to 
espouse  his  claim. 

It  has  been  broadly  agreed  that  the  universal  adoption  of  a 

multilateral  investment  code  will  be  a  nearly  ideal  solution  to  the 

192 

problem  of  providing  investment  security  to  the  foreign  investor. 

It  is,  however,  doubtful  whether  such  adoption  is  within  practical 
reach  in  view  of  the  divergence  of  interests  not  only  between  capital 
importing  countries  and  capital  exporting  countries  but  also  among 
the  capital  importing  countries  and  the  capital  exporting  countries 
themselves. 

For  the  purpose  of  affording  added  protection  to  the  foreign 
investor  it  has  also  been  proposed  that  a  multilateral  investment 

insurance  programme  be  set  up  with  both  the  capital  importing  coun- 

193 

tries  and  the  capital  exporting  countries  as  participating  states. 


192.  See  Fatouros,  Government  Guarantees  to  Foreign  Investors,  (19&), 
pp. 89-92;  Fatouros,  The  Quest  for  Legal  Security  of  Foreign  In¬ 
vestments  -  Latest  Development,  (1963)  17  Rutgers  Law  Review 
257,  276. 

193.  Staff  Report,  International  Bank  for  Reconstruction  and  Devel¬ 
opment,  supra  note  162.  Fatouros,  The  Quest  for  Legal  Security 
of  Foreign  Investments  -  Latest  Development,  supra  note  192, 
p.284;  Snyder,  supra  note  178,  pp. 1101-1115. 
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Under  such  a  scheme  the  capital  importing  country  will  he  required 
to  contribute  to  an  international  fund  which  will  be  used  to  comp¬ 
ensate  investment  losses  by  foreign  investors  due  to  non-commercial 
factors.  It  is  hoped  that  the  above  requirement  will  increase  the 
capital  importing  country’s  sense  of  responsibility.  It  is  doubtful 
whether  the  capital  importing  country  will  be  able  to  contribute  a 
substantial  amount  to  the  fund.  There  is  also  the  possibility  that 
uncompensated  expropriation  will  be  encouraged  as  the  loss  of  what¬ 
ever  small  contribution  will  be  more  than  made  up  by  the  uncompensa- 

194 

ted  expropriation  of  a  large  foreign  enterprise.  As  in  the  case 
of  any  proposal  of  a  multilateral  nature,  the  difficulty  of  effect¬ 
ing  the  multilateral  investment  insurance  programme  is  to  get  part¬ 
icipating  states  to  agree  to  its  provisions. 


SUMMARY 

In  the  absence  of  statutory  legislations  and  bilateral  treaties 
providing  for  the  protection  against  non-commercial  risks,  the  fore¬ 
ign  investor,  in  the  event  of  loss  resulting  from  the  actions  of 
the  Singapore  government,  is  left  with  recourse  according  to  inter¬ 
national  law.  Under  the  existing  practice  the  foreign  investor  is 
dependent  on  his  state  to  espouse  his  claim.  The  foreign  investor 


194.  Cummins,  Protection  of  Foreign  Investments:  A  Role  for  the  Int¬ 
ernational  Court  of  Justice?,  (1983)  38  New  York  University 
Law  Review  9lS,  927* 
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having  no  legal  right  to  insist  on  his  state  espousing  his  claim  is, 
in  practice,  virtually  without  recourse  under  international  law. 

Even  if  his  state  proceeds  with  the  claim,  he  has  no  control  over 
the  matter.  His  state  has  the  right  to  conduct  the  claim  as  it  deems 
fit. 

The  proposed  solutions  in  the  form  of  a  multilateral  investment 
code  and  a  multilateral  investment  insurance  programme  are  faced 
with  the  usual  difficulty  of  getting  the  participating  countries  to 
agree  on  the  provisions.  Further  the  provisions  in  a  multilateral 
agreement  cannot  conceivably  cover  the  particular  circumstances  and 
needs  of  each  participating  state.  This  in  itself  may  leave  large 
areas  open  to  dispute.  It  is  therefore  difficult  to  envisage  the  pos¬ 
sibility  of  resolving  the  protection  of  foreign  investment  by  a  mult¬ 
ilateral  agreement. 

A  practical  form  of  protection  will  be  the  bilateral  treaty  bet¬ 
ween  the  capital  importing  country  and  the  capital  exporting  country. 
This  enables  the  two  contracting  states  to  come  to  terms  on  the 
specific  form  of  guaranty  and  the  provisions  thereto.  At  the  same 
time  the  capital  importing  country  is  not  obliged  to  grant  the  same 
terms  of  protection  to  investors  from  other  countries  but  is  free 
to  negotiate  depending  on  the  circumstances  and  needs.  It  is  also 
easier  for  amendments  to  be  made  to  the  bilateral  treaty  in  the  event  of 
a  change  in  the  circumstances  and  needs  of  the  contracting  parties 
than  a  multilateral  agreement.  However  the  effect  of  a  bilateral 
treaty  is  dependent  on  the  contracting  states  observing  the  provisions 
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therein  and  not  merely  on  its  conclusion. 

The  granting  to  the  individual  and  the  private  organization  the 
right  to  appear  before  an  international  tribunal  will  be  a  positive 
step  towards  the  provision  of  a  remedy  for  the  foreign  investor. 
However  unless  the  international  tribunal  is  conferred  with  the  right 
of  compulsory  jurisdiction  over  states  and  effective  means  are  made 
available  to  enforce  any  award  made  by  the  tribunal,  the  right  to  appear 
and  institute  action  will  be  of  limited  benefit. 

In  the  light  of  the  ineffective  protection  accorded  to  the  for¬ 
eign  investor  under  the  means  available  in  international  law,  a  cou¬ 
ntry  which  is  genuine  in  its  efforts  to  attract  foreign  capital 
should  be  prepared  to  show  a  more  positive  attitude  towards  the  pro¬ 
tection  of  the  foreign  investor  besides  offering  only  tar  inducements. 
Singapore,  apparently  is  slow  in  according  positive  protection  to  the 
foreign  investor  besides  the  assurances  in  its  policy  statements.  To 
date  protection  is  accorded  only  to  British  investments  approved  for 
coverage  under  the  investment  guaranty  scheme  agreed  to  between  Sin¬ 
gapore  and  the  United  Kingdom.  As  the  scheme  has  come  into  operation 
only  on  formal  agreement  between  the  two  governments  on  February  16, 
1971  it  is  not  possible  to  guage  whether  the  Singapore  government 
will,  in  practice,  ensure  the  benefits  of  the  scheme  to  be  easily 
available  to  British  investments. 
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CHAPTER  VI 


CONCLUSION 


According  to  a  survey  of  British,  Australian,  Japanese,  Taiwanese, 
Hong  Kong  and  American  firms  operating  in  Singapore,  the  main  factor 
which  the  foreign  investors  claimed  to  have  attracted  them  to  Singa¬ 
pore  was  the  welcoming  attitude  of  the  Singapore  government  and  the 
efficiency  of  the  public  facilities. The  EDB,  in  particular  was 
cited  to  have  been  very  helpful  in  many  ways.  Particularly  important 
is  the  fact  that  preliminary  investigations  and  negotiations  by  the 
foreign  investor  can  almost  be  done  entirely  through  the  EDB.  How¬ 
ever,  some  foreign  investors  have  complained  that  governmental  ass¬ 
istance  was  not  that  readily  forthcoming  after  the  establishment  of 
196 

the  project.  The  ability  to  attract  foreign  investment  should  be 
equally  matched  with  the  ability  to  persuade  the  foreign  investments 
to  remain  in  the  country  for  a  sufficiently  long  period  of  time  if 
the  country  is  to  derive  any  benefits  from  the  foreign  investments. 
Further  any  adverse  publicity  by  foreign  investors  who  have  committed 
themselves  to  investments  in  Singapore  is  likely  to  adversely  affect 
potential  investors  from  investing  in  Singapore.  The  governmental 
actions  in  creating  a  conducive  investment  climate  should  therefore 
not  be  restricted  to  only  attracting  foreign  investments  but  also  to 
to  persuade  them  to  remain  within  the  oountry. 


195.  Hughes  and  You,  editors,  Foreign  Investment  and  Industrializat¬ 
ion  in  Singapore,  (1969)?  PP»71»  94 »  157  and  188* 

196.  Hughes  and  You,  supra  note  195>  PP«94>  157  and  I58. 
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It  is  interesting  to  note  that  tax  concessions  are  claimed  by 
the  foreign  investors  to  be  less  influential  than  other  economic  and 
political  factors  in  the  location  of  industry. According  to  the 
aforesaid  survey,  there  was  no  instance  in  which  tax  concessions  were 
deemed  to  be  a  decisive  factor.  In  most  cases  it  was  claimed  that 
they  were  not  even  taken  into  consideration.  Nevertheless  a  number 
of  the  foreign  enterprises  reported  that  tax  concessions  had  been 
very  helpful  especially  in  cases  where  profits  would  not  have  other¬ 
wise  been  realized  during  the  formative  period  in  the  absence  of  tax 
concessions. 

The  professed  indifference  to  tax  concessions  should  be  treated 
with  caution.  The  foreign  investor  is  a  businessman  and  profit¬ 
making  is  his  objective.  If  all  things  are  equal  he  is  most  likely 
to  invest  in  the  country  which  offers  him  the  possiblity  of  the 
greatest  margin  of  profit.  Whatever  the  extent  of  the  tax  concessions, 
they  are  admittedly  helpful  in  the  recovery  of  the  capital  costs  of 
an  investment  at  a  much  faster  rate  than  would  otherwise  be  possible 
under  the  tax  law  of  the  capital  importing  country.  This  will  mean 
that  profits  will  be  realized  at  an  earlier  stage  of  the  business 
enterprise.  Further,  the  fact  remains  that  tax  concessions  were  re¬ 
commended  to  under-developed  and  developing  countries  as  a  means  of 
attracting  foreign  capital  because  businessmen  when  asked  whether 

197.  Hughes  and  You,  sunra  note  195*  pp. 183-187.  A  similar  attitude 
was  concluded  from  surveys  carried  out  in  Mexico,  Argentina, 

Costa  Rica,  Jamaica  and  the  United  States,  Lent,  Tax  Incentives 
for  Investment  in  Developing  Countries,  4  Finance  and  development, 
195,  201. 
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they  wanted  concessions  replied  in  the  affirmative.  ^  ^  However, 
tax  concessions  admittedly  cannot  induce  investment  in  a  project 
which  according  to  sound  business  evaluation  and  in  spite  of  tax 
concessions  will  not  be  profitable.  Thus  if  a  capital  importing 
country  restricts  investment  to  specific  types  of  industry  which 
are  considered  not  to  be  profitable,  any  tax  concessions  offered, 
however  generous,  will  not  induce  the  required  foreign  investment. 

Tax  concessions  are  designed  on  the  assumption  that  short-run 
return  expectations  are  of  paramount  importance  for  each  individual 
foreign  investment  planned  and  that  such  expectations  are  formulated 
precisely  enough  to  enable  the  foreign  investor  to  consider  the 
effect  of  tax  concessions  in  his  decision  to  invest.  Thus  the  max¬ 
imum  period  of  tax  holiday  offered  by  Singapore  is  for  the  period 
of  five  years.  Most  large  enterprises  which  have  made  substantial 
investments  do  not  expect  to  make  profits  for  several  years.  The 
tax  holiday  in  such  a  case  is  of  limited  benefit.  An  investment 
allowance  or  grant  based  on  a  percentage  of  the  capital  investment 
may  in  such  a  case  be  of  more  benefit.  The  investment  allowance  or 
grant  should  be  for  credit  purposes  with  the  right  io  carry  forward 
any  unused  amount  for  credit  in  subsequent  years. 

The  impact  of  the  tax  concessions  on  the  possible  profits  to 
the  foreign  investor  is  conditioned  by  the  operation  end  effect  of 


198.  Hughes  end  You,  supra  note  195*  PP.187  alld-  188. 
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the  tax  law  in  his  country  of  residence.  Whatever  the  importance  of 
the  tax  factor  may  "be  in  the  foreign  investor’s  decision,  the  tax 
"burden  with  which  he  is  concerned  with  is  the  combined  burden  of 
the  tax  levied  on  his  foreign  operations  by  the  country  of  his  in¬ 
vestment  and  the  country  of  his  residence.  It  is  therefore  in  the 
interest  of  the  capital  importing  country  to  enter  into  bilateral 
agreements  with  capital  exporting  countries  to  ensure  that  its 
unilateral  tax  concessions  are  not  nullified  by  the  tax  laws  of 
such  capital  exporting  countries.  Whether  the  capital  importing  cou¬ 
ntry  caii  obtain  such  a  concession  depends  on  the  attitude  and  policy 
of  the  capital  exporting  countries.  Thus  out  of  the  seven  bilateral 
double  taxation  agreements  made  by  Singapore,  only  Norway  granted 
full  tax  sparing  in  respect  of  the  unilateral  tax  concessions  offered 
by  Singapore.  Another  three  ccun tries,  Australia,  Japan  and  the  Uni¬ 
ted  Kingdom  granted  partial  tax  sparing. 

Many  writers  are  concerned  with  the  protection  accorded  to  the 
foreign  investor  and  regarded  the  absence  or  presence  of  such  prot¬ 
ection  as  an  influencing  factor  in  the  foreign  investor's  decision 
process.  It  is  questionable  whether  this  aspect  has  the  effect  of 
influencing  foreign  investment  to  such  an  important  degree.  Prot¬ 
ection  whether  accorded  in  the  form  of  statutory  legislation  by  the 
capital  importing  country,  or  merely  in  its  policy  statements,  or 
by  way  of  bilciteral  treaties  is  dependent  on  its  implementation  and 
not  its  form.  The  absence  of  such  protection  in  legislation  form 
or  in  bilateral  treaties  have  not  deterred  foreign  investment  into 
Singapore.  Although  there  is  an  existing  investment  guaranty  scheme 
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for  the  protection  of  selected  British  investments,  the  effect  is 
still  to  he  seen.  The  value  of  protection  depends  less  on  its  legal 
form  and  substance  but  in  the  confidence  invoked  by  the  actions  and 
attitude  of  the  government  of  the  capital  importing  country. 

It  is  difficult  to  determine  conclusively  the  success  or  fail¬ 
ure  of  any  country’s  investment  incentive  programme.  To  compare  it 
with  the  investment  incentives  offered  by  other  countries  is  no 
criteria  whether  one  investment  incentive  programme  is  more  likely 
to  succeed  than  the  other  solely  on  the  extent  of  the  tax  concessions 
offered.  It  is  not  unusual  for  the  foreign  investor  to  choose  to  in¬ 
vest  in  a  country  where  no  investment  incentives  are  offered  other 
than  those  under  the  usual  tax  law  of  a  country  provided  he  is  able 
to  make  a  reasonable  profit  and  the  country  is  politically  stable. 

The  offer  of  tax  concessions  without  a  stable  government  is  not  likely 
to  be  considered  attractive  to  foreign  investors  as  succeeding  gove¬ 
rnments  are  not  obliged  to  follow  the  policy  of  the  preceding  gover¬ 
nment. 

It  is  also  not  possible  to  know  what  the  record  would  have  been 

in  the  absence  of  the  investment  incentive  programme.  However,  in 

Singapore,  slightly  more  than  half  of  the  number  of  enterprises 

awarded  pioneer  enterprise  certificates  in  each  of  the  year  from 

199 

I96I  to  I966  were  foreign-owned,  or  with  foreign  interests. 


199. 


Year 

Pioneer  Enterprises 

Foreign  Interests 

1961 

4 

2 

1962 

8 

4 

1963 

101 

51 

1965 

30 

19 

1966 

21 

14 

Hughes  and  You,  suora  note  195>PP* 214-215* 
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The  subsequent  consolidation  and  amendment  of  the  investment 
incentive  law  of  Singapore  in  1967  whereby  enterprises  are  required 
to  show  a  substantial  minimum  capital  outlay  before  they  are  qual¬ 
ified  to  be  considered  for  tax  concessions  indicates  that  in  the 
Singapore  government's  opinion,  it  is  satisfied  with  the  amount  of 
foreign  capital  coming  into  Singapore  by  that  year.  Prior  to  the 
amendment,  the  investment  incentive  law  did  not  stpiulate  a  minimum 
capital  outlay  as  a  pre-requisite.  The  consolidating  act  also 
retain  the  discretionary  approach  for  determining  whether  an  enter¬ 
prise  should  be  granted  the  tax  concessions  available.  The  Singapore 
government  was  therefore  apparently  satisfied  with  its  investment 
incentive  programme  and  could  by  1967  be  more  stringent  and  disc¬ 
riminatory  in  granting  tax  concessions. 

It  can  be  thus  concluded  that  the  combined  effect  of  tax  con¬ 
cessions  and  the  efforts  of  the  Singapore  government  to  create  a 
conducive  investment  climate  is  an  influencing  factor  in  the  foreign 
investor’s  decision  to  invest  in  Singapore.  Singapore  must  however 
also  ensure  that  the  foreign  investments  should  further  be  induced 
by  favourable  treatment  to  remain  in  Singapore  for  a  sufficiently 
long  period  if  it  is  to  benefit  from  such  investments. 


200.  See  above  pp.7-8,  p.13  note  28  and  p.18  note  39 
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